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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF LOUISIANA 
 

IN RE:  CHINESE-MANUFACTURED 
DRYWALL PRODUCTS LIABILITY 
LITIGATION 

MDL NO. 2047 
SECTION: L 
JUDGE FALLON 
MAG. JUDGE WILKINSON 

THIS DOCUMENT RELATES TO: 
 
Germano, et al. v. Taishan Gypsum Co., Ltd., 
f/k/a Shandong Taihe Dongxin Co. Ltd., et 
al., Case No. 2:09-cv-6687 (E.D.La.) 

 

 
 

THE PLAINTIFFS STEERING COMMITTEE’S PROPOSED 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 Based on the testimony at the Hearing held on February 19 and February 22, 2010 and 

the evidence in the record of this matter, the Plaintiffs Steering Committee (“PSC”) requests that 

this Court enter the following Findings of Fact and Conclusions of Law pursuant to the Federal 

Rule of Civil Procedure Rule 52: 

FINDINGS OF FACT 

I. THE PEOPLE’S REPUBLIC OF CHINA OWNS AND CONTROLS TAISHAN 
GYPSUM (“TAISHAN”) AND IS RESPONSIBLE FOR THE DEFECTIVE 
DRYWALL THAT IS IN THE VIRGINIA PLAINTIFFS’ HOMES. 

1. On September 10, 2007, Shandong Taihe Dongxin Co., Ltd. changed its name to 

Taishan Gypsum Co., Ltd.   P3.0629-1000 (Affidavit of Russ M. Herman In Support of the 

Plaintiffs' Steering Committee's Evidentiary Presentation Regarding Taishan Gypsum Co., Ltd. 

¶15), Trial Transcript at 2/19 Vol.I p.9-18, P3.0629-0150, P3.0629-0177 (Herman Opening).  

Hereafter, Shandong Taihe Dongxin Co., Ltd. and Taishan Gypsum Co., Ltd. shall be referred to 

as “Taishan”.  

Case 2:09-md-02047-EEF-JCW   Document 1514    Filed 03/03/10   Page 7 of 116



 7

2. On November 9, 2005, Venture Supply, Inc. provided an original letter of credit 

in the amount of $429,600.00 to the order of Shandong Taihe Dongxin Co. for 120,000 sheets of 

drywall to meet all USA ASTM ratings and fire rating standards.  P3.0629-1000 (Affidavit of 

Russ M. Herman ¶5), P1.1802-0063 to 0068. 

3. On November 14, 2005, Frank Clem, manager, advised that the manufacturer was 

not clear on U.S. ASTM ratings and Venture Supply was requested to remove U.S. ASTM 

requirements from the letter of credit and rely on Chinese ratings.  P3.0629-1000 (Affidavit of 

Russ M. Herman ¶7). 

4. Venture Supply, Inc., a company in Norfolk, VA, contracted with Taishan to 

purchase drywall.  Although originally contracted to meet United States’ ASTM standards, 

Taishan insisted that the drywall it sold to Venture Supply, Inc. would not be required to meet 

these standards.  Accordingly, on November 15, 2005, Venture Supply directed its bank to 

remove the U.S. ASTM requirement from the letter of credit to Taishan.  P3.0629-1000 

(Affidavit of Russ M. Herman ¶¶7-8), P1.1802-0070. 

5. Pursuant to contract, on December 25, 2005, Taishan had 2,000 pallets of drywall 

shipped aboard the M/V Glykofillousa from the Chinese Port of Loading, Lianyungang, which 

shipment arrived in the United States in February, 2006.  P3.0629-1000 (Affidavit of Russ M. 

Herman ¶¶10-11), P1.1802-0091, P1.1802-0003. 

6. On December 16, 2005, a second contract was signed between Venture Supply 

and Shandong Taihe Dongxin Co. for 100,000 sheets on 2,000 pallets to be shipped to Norfolk, 

Virginia.  However, the second shipment of drywall was reduced to 53,912 sheets on 586 pallets, 

which was shipped onboard the M/V Atlantic Fortune from the Chinese Port of Loading, 

Lianyungang.  This shipment was off- loaded in Camden, New Jersey.  P3.0629-1000 (Affidavit 
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of Russ M. Herman ¶12), P1.1802-0089, P1.1802-0003, P1.1802-0007. 

7. The drywall product from China was never tested pursuant to the United States 

ASTM standard.  Venture relied on a representation that Chinese testing was equivalent to the 

US testing standards.  However, the Chinese tests were accomplished by a government agency of 

the Republic of China and not by an independent testing laboratory.  P3.0629-1000 (Affidavit of 

Russ M. Herman ¶13), P1.1802-0046 to 0061, P1.1802-0023; Deposition of Samuel G. Porter 

(12/16/09) at p. 84-85. 

8. Certificates of Quality were likewise issued by a government agency.  But the 

Certificate of Quality Management System Certification issued predates the production of the 

drywall shipped to the United States by at least two (2) years.  P3.0629-1000 (Affidavit of Russ 

M. Herman ¶14), P1.1802-0045, P1.1802-0043. 

9. All of Taishan’s drywall sold to Venture Supply Inc bore the following legend on 

end binding label tape: “4'x12'x1/2" Gypsum Board Distributed by Venture Supply, Inc.” and on 

the back of the board: 

“Venture Supply, Inc. 
MFG. Shandong Taihe Dongxin, Co., Ltd., China”  
 

P3.0629-1000 (Affidavit of Russ M. Herman ¶6), Deposition of Samuel G. Porter (12/16/09, 

12/17/09) at 321-322. 

10. The Porter-Blaine Corporation, a company related to Venture Supply, Inc., 

purchased Taishan drywall sold to it by Venture Supply, Inc.  See 2/19/10 Trial Transcript at 

p.17 (12-14).  Venture Supply, Inc. shipped Taishan drywall to each of the seven intervening 

plaintiffs’ (hereinafter “Plaintiff” or “Plaintiff intervenor”) homes and the drywall was thereupon 

installed by the Porter-Blaine Corporation in the homes.  See Trial Transcript at 2/19 Vol.I 

p.17(9-14), p.13(16-20), p.16(22) - 17(2), p.20(17-24) (Herman Opening).   
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11. On March 19, 2005, BNBM became the largest shareholder of Taihe Dongxin by 

purchasing sixty-five percent (65%) of the equity of Taishan Dongxin.  P3.0629-1000 (Affidavit 

of Russ M. Herman ¶16), P3.0629-0150, P3.0629-0177. 

12. The state-owned Assets Supervision and Administration Commission of the State 

Counsel (SASAC), the People’s Republic of China controls the “plasterboard” manufacturing, 

exportation and certification industry.  The SASAC supervises and manages the State-owned 

assets of the enterprises engaged in drywall production, including Taishan.  The degree of 

control SASAC (Government of China) exerts and influences is extensive.  SASAC performs the 

responsibility as the investor on behalf of the state; supervises and manages the state-owned 

assets and enterprises; supervises the value preservation and increment of the state-owned assets; 

guides and pushes forward the reform and restructuring of SOEs; appoints and removes top 

executives of SOEs; is responsible for organizing SOEs to turn gains over to the state; is 

responsible for urging SOEs to carry out laws and regulations for safety production; directs and 

supervises the management work of local state-owned assets; and undertakes other tasks 

assigned by the State Council.  P3.0629-1000 (Affidavit of Russ M. Herman ¶¶18 -20), P3.0629-

0113, P3.0629-0136, 0137.  

13. SASAC oversees and controls 150 large central state-owned enterprises (SOEs), 

including China National Building Material Group Corporation (AS CNBM Group).  SASAC 

owns 100% of the CNBM Group.  P3.0629-1000 (Affidavit of Russ M. Herman ¶18), P3.0629-

0113 to 0116. 

14. CNBM Group, intern, owns 56.4% of the China National Building Material 

Company, Limited (CNBM Co., Ltd); 75% of BNBM; 100% of CNBM Import and Export Co. 

and 100% of CNBM Academy.  CNBM Co., Ltd. Owns 52.40 of Beijing New Building Material 

Case 2:09-md-02047-EEF-JCW   Document 1514    Filed 03/03/10   Page 10 of 116



 10

Co., Ltd. (BNBM).  CNBM Group, intern, owns 56.4% of the China National Building Material.  

P3.0629-1000 (Affidavit of Russ M. Herman ¶19), P3.0629-0117 to 0120, P3.0629-0123 to 

0125. 

15. The degree of control SASAC (Government of China) exerts and influences is 

extensive and includes:  performs the responsibility as the investor on behalf of the state; 

supervises and manages the state-owned assets and enterprises; supervises the value preservation 

and increment of the state-owned assets; guides and pushes forward the reform and restructuring 

of SOEs; appoints and removes top executives of SOEs; is responsible for organizing SOEs to 

turn gains over to the state; is responsible for urging SOEs to carry out laws and regulations for 

safety production; directs and supervises the management work of local state-owned assets; and 

undertakes other tasks assigned buy the State Council.  P3.0629-1000 (Affidavit of Russ M. 

Herman ¶20), P3.0629-0115. 

16. SASAC also has a presence in the United States through CNBM USA 

Corporation, located at 17800 Castleton Street, City of Industry, California 91748.  CNBM USA 

was established in 2006 the same year that Taihe (Taishan) sold Chinese-manufactured drywall 

to Venture Supply Inc. CNBM (USA) Corporation has the announced mission to provide all 

kinds of building materials and services in the national market.  P3.0629-1000 (Affidavit of Russ 

M. Herman ¶21), P3.0629-0122. 

17. CNBM’s Gypsum Board business production at December 31, 2008 from its 

wholly owned subsidiary, Taishan Gypsum Co., was 269.0 million M and $262.3 million yuan.  

P3.0629-1000 (Affidavit of Russ M. Herman ¶22), P3.0629-0125, P3.0629-0331, 0332. 

18. Taihe’s (Taishan) revenue for 2006 was 773,000,000 yuan.  A yuan is worth 

approximately 6.8 dollars.  P3.0629-1000 (Affidavit of Russ M. Herman ¶23), P3.0629-0130. 
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19. Taishan manufactures more than 60 types of products including standard 

plasterboard.  P3.0629-1000 (Affidavit of Russ M. Herman ¶24), P3.0629-0153. 

In addition to the shipments in 2006 to Venture Supply, Taishan Plasterboard Co., Ltd. shipped 

76 shipments of plasterboard to the U.S. between March 2006 and August 2007 to four U.S. 

ports.  P3.0629-1000 (Affidavit of Russ M. Herman ¶25), P3.0629-0175. 

II. THE SEVEN GERMANO PLAINTIFF FAMILY HOMES ARE A 
REPRESENTATIVE CROSS SECTION OF CHINESE DRYWALL HOMES. 

20. The homes of the seven intervenors (are representative of a cross-section of 

homes, including single family homes, duplex construction, and townhomes. P1.2016-0009 

(Original SGH/Rutila Report) (The Court has accepted Mr. Rutila as an expert in 

multidisciplinary investigations of building and construction problems. Trial Transcript at 2/22 

Vol.II, p.95 (22-25) (Rutila Testimony)), P3.0544-0003, 0010, 0011, 0012, 0013 (Acks Report) 

(Kenneth Acks, MBA was tendered as, and the Court accepts him as, an expert in property 

devaluation and environmental impacts on property value.  Trial Deposition of Kenneth Acks 

(2/2/10) at 28). 

21.  The original costs of these homes also reflect a broad cross-section ranging from 

that of a modest townhome to that of a higher-end custom home, including an elevator and 

custom floors and cabinetry throughout the home. P3.0544-0002 (Acks Report). 

22. The homes are representative of new home construction as well as of an addition / 

alteration made to a home after initial construction. P1.2027-0007 (Original Report of Ron 

Wright) (The Court has accepted Mr. Wright as an expert in civil engineering. Trial Transcript at 

2/22 Vol.II, p.65 (15-17) (Wright Testimony)).  

23. The use of drywall in the homes, based upon sales and delivery records, spans a 

spectrum from a small delivery of 8 boards to homes built with over 200 4'x12' sheets of drywall. 
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P1.2016-0017-0018 (Original SGH/Rutila Report). 

24. The Court was presented evidence by both PSC and Knauf experts that the 

chemical and physical properties of Chinese-manufactured drywall (hereinafter “CDW” or 

“Chinese drywall”) do not differ significantly from region to region or state to state. P1.2025-

0003, 0004 (Streit Supplemental Report) (Lori Streit, Ph.D. was tendered as, and the Court 

accepts her as, an expert in chemistry.  Trial Deposition of Lori Streit (2/16/10) at p. 11(4)-p. 

p.14(17), P.2023-0015 – P2023-0020 (Original Streit Report, C.V.)), Deposition of Matthew 

Perricone (1/21/10) at Exhibit 2, p. i, ¶4.7, Deposition of Sandy Sharp (2/5/10) at p.148(15)–

p.150(11), Trial Deposition of Lori Streit (2/16/10) at p.24(6)–p.25(1) (receiving different kinds 

of samples), p.26(11–12), p.27(21)–p.28(7) (finding commonalities among Chinese products) 

(finding samples from different sources to be similar). 

25. The Court finds that the seven homes are an instructive and representative cross-

section of homes with defective Chinese-manufactured drywall. 

26. The homeowners similarly represent a broad cross-section demographically of 

families, ranging from families with young children to couples approaching retirement, with a 

broad cross-section of employments, including law enforcement, the military, the insurance 

industry, academia, religious ministry, and business management.  The economic disruption and 

hardship suffered by these families are found to be representative of the impact CDW has on 

homeowners. Trial Transcript at 2/19 Vol.I pp. 49-61 (Morgan Testimony), Trial Transcript at 

2/19 Vol. II pp.113-122 (McKellar Testimony), Trial Transcript at 2/22 Vol. I pp.4-14 (Michaux 

Testimony), Trial Transcript at 2/22 Vol.I pp. 78-87 (Heischober Testimony), Trial Transcript at 

2/22 Vol. II pp.31-38 (Baldwin Testimony), Trial Transcript at 2/22 Vol.II pp.43-52 (Leach 

Testimony), Trial Transcript at 2/22 Vol.II pp.52-62 (Orlando Testimony). 
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III. CHINESE DRYWALL RELEASES CORROSIVE AND OBNOXIOUS GASES. 

27. Knauf Plasterboard Tianjin (hereinafter “Knauf” or “KPT”) and Plaintiffs 

Steering Committee (hereinafter “PSC”) experts agree that all Chinese drywall products share 

similar chemical and physical properties.  P1.2025-0003, 0004, (Streit Supplemental Report), 

Deposition of Matthew Perricone Ph.D. (1/21/10) Ex. 2 (Perricone Original Report) at p. i 

(¶ 4.7), Deposition of Sandy Sharp (2/5/10) at p.148(15)– p.150(11), Trial Deposition of Lori 

Streit (2/16/10) at p.24(6)– p.25(1), p.26(11–12), p.27(21)– p.28(7) (finding commonalities 

among Chinese drywall products).  

28. Chinese drywall releases reduced sulfur gases.   P1.2025-0003, 0004, (Streit 

Supplemental Report), Trial Transcript at 2/19 Vol.II p.57 (23)– p.58(18) (Scully Testimony) 

(The Court has accepted Dr Scully as an expert in the fields of corrosion, metallurgy, and 

materials science. Trial Transcript at 2/19 Vol. I, p.46 (19-24) (Scully Testimony)). 

29. The three main gases that are released from CDW are hydrogen sulfide (H2S), 

carbonyl sulfide (COS), and carbon disulfide (CS2). Trial Transcript at 2/19 Vol.II p.57 (23)–

58(18) (Scully Testimony), Trial Deposition of Lori Streit (2/16/10) at p.68(21)– p.69(3).  The 

CDW also releases elemental sulfur.  P1.2025-0003, 0004 (Streit Supplemental Report). 

30. The Plaintiffs’ experts have detected reduced sulfur gas emissions by smell in the 

Plaintiffs’ homes.  Trial Deposition of Lori Streit (2/16/10) at p.55(10–14), Trial Transcript at 

2/22 Vol.I p.101(7–14) (Rutila Testimony). 

31. The Plaintiffs’ experts have detected reduced sulfur gas emissions by conducting 

laboratory tests on samples of Chinese drywall.  Trial Deposition of Lori Streit (2/16/10) at 

p.24(16)– p.25(1). 

32. The fact that Chinese drywall emits sulfur gases has also been reported by the 

U.S. Consumer Products Safety Commission, the Florida Department of Health, and other 
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investigatory agencies and firms.  Trial Deposition of Lori Streit (2/16/10) at p.68(21)– p.69(3), 

p.80(1–17).  

33. The sulfur gases are corrosive to metals.  Trial Deposition of Lori Streit (2/16/10) 

at p.80(8–17), p.90(23)– p.91(7), Trial Transcript at 2/19 Vol.II p. p.56 (19)– p.57(12), p.59(3–

12) (Scully Testimony). 

34. The sulfur gases, in reacting with metals, form sulfide deposits on the surfaces of 

the metals.  Trial Deposition of Lori Streit (2/16/10) at p.80(8–17). 

35. For example, a reaction of sulfur gases with copper pipes will form copper sulfide 

on the metals.  Trial Deposition of Lori Streit (2/16/10) at p.72(18–24). 

36. The reaction of sulfur gases with metals can be said to be “consuming” the useful, 

pure metals by substituting those metals with sulfides.  Trial Transcript at 2/19 Vol.II p.141 (15–

16) (Galler Testimony) (The Court has accepted Mr. Galler as an expert in the fields of electrical 

engineering, power electronics, electrical machinery, and failure analysis. Trial Transcript at 

2/19 Vol.I, p.128 (3-7) (Galler Testimony)). 

37. The sulfur gases cause offending odors in the Plaintiffs’ homes.  Trial Transcript 

at 2/19 Vol.I p.53(23)- p.54(7) (Morgan Testimony), Trial Transcript at 2/22 Vol.I p.8(4-17) 

(Michaux Testimony), Trial Deposition of Lori Streit (2/16/10) at p.55(10–14). 

38. The sulfur gases are irritating to the human body.  Trial Deposition of Lori Streit 

(2/16/10) at p.55(15–21), Trial Transcript at 2/22 Vol.I p.101(17–19) (Rutila Testimony). 

39. Copper and silver components in the Plaintiffs’ houses are extremely vulnerable 

to corrosion from exposure to the sulfur gases.  P2.0076-0001, 0002 (Graedel 1983 (copper)), 

Trial Transcript at 2/19 Vol.II p.56(19–24) (Scully Testimony), P2.0202-0001, 0002 

(Chudnovsky 2008 (silver)), Trial Transcript at 2/19 Vol.II p.157(13–18) (Galler Testimony). 
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IV. THE PLAINTIFF HOMES MEET THE CPSC AND THE FLORIDA 
DEPARTMENT OF HEALTH DEFINITION FOR A HOME WITH CORROSIVE 
CHINESE DRYWALL. 

40. The seven Plaintiff intervenors’ homes meet the criteria for a home with corrosive 

Chinese Drywall, as established by the CPSC and the Florida Division of Health. 

41. The seven Plaintiff intervenors’ homes meet the Florida Division of 

Environmental Health “Case Definition (12/18/09) for Drywall Associated Corrosion in 

Residences.”  P1.1841-0001-0004 (FLA. Case Definition), Trial Transcript at 2/22 Vol. II 

p.5(13-17) (Rutila Testimony). 

42. The Florida Case Definition for “Confirmatory Evidence of Drywall Associated 

Corrosion” includes three items.  If any one of the three is positive, that is considered 

confirmatory evidence.  The three types of confirmatory evidence are: (1) laboratory testing for 

elemental sulfur indicating that the gypsum source in the drywall contributes to the reduced 

sulfur gases emitted from the corrosive drywall; (2) laboratory analysis (i.e., headspace) for 

reduced sulfur gas emissions capable of causing copper corrosion in the house; and (3) 

qualitative analysis of suspect drywall for its ability to cause corrosion/blackening of copper 

under controlled conditions indicating drywall samples from the house emit gasses capable of 

corroding copper.  P1.1841-0001-0004 (FLA Case Definition), Trial Transcript at 2/22 Vol.II 

p.5(7) – p.8(25) (Rutila Testimony). 

43. The Taishan drywall in the seven Virginia Plaintiff intervenors’ homes meets (at 

least one of the types of) the confirmatory evidence criteria for the Florida Case Definition.  P1. 

2025-0003, 0004 (Streit Supplemental Report laboratory results for elevated sulfur, H2S, COS, 

and CS2), Deposition of Lori Streit (2/16/10) at 2/22 Vol.I p.39(24) – p.40 (5) (Streit Testimony); 

see also P1.2023-0011 (Streit Original Report), P1.1824-0001 (FRE 1006 Summary of Screening 
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Data for Virginia Homes, “aging” tests showing blackening of copper strips in mason jars 

(chamber test)). 

44. The seven Plaintiff intervenors’ homes meet the CPSC “Interim Guidance – 

Identification of Homes with Corrosion from Problem Drywall (January 28, 2010).”  P1.1844-

0001 (CPSC Guidance Problem Drywall), Trial Transcript at 2/22 Vol.II p.6(25) – p.7(5) (Rutila 

Testimony). 

45. The CPSC Guidance sets forth “Corroborating Evidence” for the presence of 

CDW in such homes.  The CPSC Guidance requires that 4 out of 6 types of corroborating 

evidence be met to establish a “Problem Drywall” home.  The six types of evidence are: (a) 

corrosive conditions demonstrated by copper sulfide on copper coupons or confirmation of sulfur 

in blackening of grounding wires and/or air conditioning coils; (b) confirmed markings of 

Chinese origin on the drywall; (c) strontium levels (excluding the exterior paper) exceeding 1200 

ppm; (d) laboratory elevated sulfur readings above 10 ppm; (e) elevated levels of H2S, COS, 

CS2; and (f) corrosion of copper to form copper sulfide when copper is placed in test chambers 

with drywall samples from the home.  P1.1844-0001 (CPSC Guidance Problem Drywall), Trial 

Transcript at 2/22 Vol. II p.11(1-19) (Rutila Testimony). 

46. The seven Plaintiff intervenors’ homes meet the corroborating evidence criteria 

set forth in the CPSC Guidance.  P1.2025-0003, 0004.  (Streit Supplemental Report, off gassing 

studies), Deposition of Lori Streit (2/16/10) at 2/22 Vol. I p.39(24) – p.40(4), p.42 (8-14), 

p.51(13-25), p.59 (14) – p.60 (6) (Streit Testimony), P1.1824 (FRE 1006 Summary of Screening 

Data for Virginia Homes, (copper strips in mason jars and laboratory verification of copper 

sulfide on HVAC and wire), P1.2001-0019, 0026, 0036, P1.2002-0007 (CTL/Krantz Original 

and Supplemental Reports, laboratory confirmation copper sulfide on wires and HVAC), 
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P1.2021-0008, 0010, 0011, P1.2022-0020, 0021, 0022 (Scully Original and Supplemental 

Reports, laboratory confirmation of copper sulfide on wires and HVAC), Trial Transcript at 2/19 

Vol.II p.111(13-22) (Scully Testimony, copper sulfide on wires and HVAC) (The PSC tenders 

Brad Krantz, and the Court accepts him, as an expert in corrosion science.  P1.2001-0001 

(Original CTL/Krantz Report, C.V.)), Trial Transcript at 2/22 Vol. II p.5(13-17) (Rutila 

Testimony). 

V. THE PLAINTIFF HOMES MEET THE CRITERIA FOR SEVERE INDUSTRIAL 
CORROSIVE ENVIRONMENTS. 

47. The Plaintiff intervenors’ homes demonstrate corrosion indicative of the most 

severe industrial corrosive environment.  Trial Transcript at 2/19 Vol. II p.112(9-15) (Scully 

Testimony). 

48. The Battelle Classification scheme for the corrosivity of environments has four 

Classifications of corrosivity ranging from benign to severe industrial.  The Classifications are 

characterized as I (benign), II (mild), III (moderately severe), and IV (severe industrial). 

P2.0195-0026, 0065, 0066 (Abbott, 1993, MTI #38), Trial Transcript at 2/19 Vol.II p.92 (11-18), 

p.83 (8-14) (Scully Testimony); see also P2.0228-0012 (p. 360) (Sinclair text), P2.0245-0003 

(Abbott 1988). 

49. The International Standards Association (ISA) has developed a parallel 

corrosivity classification scheme.  P1.0176-0003, 0014, Trial Transcript at 2/19 Vol.II p.91(12-

15) (Scully Testimony). 

50. The corrosivity classification schemes established by standard-setting 

organizations such as International Standards Organization (ISO) mirror the Battelle and the ISA 

standards.  P1.1836-0001, (ISO 11844 Corrosivity Standard), P1.0091 (IEC 654-4 Corrosivity 

Standard), Trial Transcript at 2/19 Vol. II p.112 (6-15) (Scully Testimony). 
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51. The Battelle Classification Scheme for Corrosive Environments establishes 

qualitative and quantitative criteria to be used to classify environments.  P2.0195-0017, 0026, 

0065, 0066 (Abbott 1993, MTI #38), P2.0228-0012 (Sinclair text), Trial Transcript at 2/19 Vol.II 

p.91(6-15) (Scully Testimony). 

52. The qualitative criteria for Battelle Corrosivity Classifications schemes are as 

follows: 

a. No significant corrosion observed, well-controlled environment; 

b. Pore corrosion mechanism begins, operating reliability affected, unprotected 

copper contains oxide and chloride; 

c. Moderately severe environment, associated with industrial operation, pore 

corrosion and creep, corrosion product on unprotected copper rich in sulfide and oxide; and 

d. Severe industrial environment, corrosion mechanism dominated by creep, 

corrosion product on copper primarily a sulfide. 

P2.0195-0026, 0065, 0066 (Abbott 1993, MTI #38), P2.0228-0012 (Sinclair text), Trial 

Transcript at 2/19 Vol.II p.91(5)-94(4) (Scully Testimony). 

53. The wires and HVAC coils that were removed from the Plaintiff intervenor homes 

were shown in the laboratory to have a corrosion product that is primarily copper sulfide and/or 

rich in sulfide.  P2.0195-0066 (Abbott 1993, MTI #38), P2.0228-0012 (Sinclair text), P1.2001-

0019, 0026, 0036, 0040, 0042, 0043, 0044, 0045, 0046, P1.2002-0007 (CTL/Krantz Original and 

Supplemental Reports), P1.2021-0008, 0010, 0011, 0012, 0013, 0017, 0018, 0027, 0029, 0031, 

0033, 0035, P1.2022-0020, 0021, 0022, 0023, 0024, 0025, 0030, 0031, (Scully Original and 

Supplemental Reports), Trial Transcript at 2/19 Vol.II p.111(18-22) (Scully Testimony). 
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54. The wires and HVAC coils that were removed from the Plaintiff intervenors’ 

homes demonstrated pore corrosion and creep corrosion.  P1.2022-0006, 0007, 0008 (Scully 

Supplemental Report), Trial Transcript at 2/19 Vol.II p.51 (3-19) (Scully Testimony). 

55. Based solely on these qualitative Battelle corrosivity criteria, the homes of the 

Plaintiff intervenors are classified as severe industrial corrosive environments.  Battelle 

Classification III and IV.  Trial Transcript at 2/19 Vol.II p.83(8-14), p.112(3-8) (Scully 

Testimony). 

56. Sandia National Laboratories (SNL) also established that the wires taken from 

Chinese Drywall (CDW) Virginia, Florida, and Louisiana homes in the SNL study demonstrated 

a corrosion product rich in copper sulfide, pore corrosion and creep corrosion, and classified the 

CDW environments from which the wires were taken to be severely corrosive. P1.0060-0050, 

0057, 0063 (CPSC/Sandia Report), Trial Transcript at 2/19 Vol.II p.80(2) – p.81(17), p. 82(24) – 

p.83(14), p.94 (7-20) (Scully Testimony). 

57. The Battelle Corrosivity Classifications, as well as ISA and the other corrosivity 

standards, also have quantitative criteria for the levels of corrosive environments.  The 

qualitative criteria are based on corrosion product thickness measurements, measured in 

angstroms or microns.  The Battelle qualitative thickness criteria are as follows: 

a. < 300 angstroms for 30 days (< .03 microns) 

b. 300-1000 angstroms for first year (.03 - .1 microns) 

c. 1000-4000 angstroms for first year (.1 - .4 microns) 

d. > 4000 angstroms for first year (> .4 microns) 

P2. 0195-0026, 0065, 0066 (Abbott, 1993 MTI #38), P2.0228-0012 (Sinclair text), Trial 

Transcript at 2/19 Vol.II p.92(11) – p.93(14) (Scully Testimony). 
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58. The wires that were removed from the Plaintiff intervenors’ homes demonstrated 

corrosion product thicknesses far above the severe industrial corrosivity environment 4000 

angstroms threshold, adjusted to a 3 year thickness (Virginia Plaintiff intervenor homeowners 

resided in the homes approximately 3 years).  P1.2053-0001 (Examples of Virginia Components 

Exceeding Three Year Battelle Standard), Trial Transcript at 2/19 Vol.II p.82(24) – p.83(14) 

(Scully Testimony). 

59. The measured corrosion thicknesses on the wires from Virginia homes meet the 

Battelle Classification IV quantitative criteria for a severely industrial corrosive environment 

based on either a “linear growth law” or a “Parabolic growth law.”  P1.2053-0001 (Examples of 

Virginia Components Exceeding Three Year Battelle Standard), Trial Transcript at 2/19 Vol.II 

p.97(5) – p.98(10), p.99 (11-15) (Scully Testimony). 

60. Corrosion product thickness measurements on wires from Virginia homes that 

meet the quantitative criteria for Battelle Corrosive Classification IV (severe industrial) were 

also documented by measurements on wires from CDW homes by the Sandia National 

Laboratory and by three other laboratories performing expert work in this case.  P1.0060-0013, 

0050, 0055, 0057, 0063 (CPSC/Sandia Report), P1.2002-0007 (CTL/Krantz Laboratory), 

P1.2022-0009, 0010 (Scully, U Va. Laboratory), P1.2018-0010, 0011, 0012 (SGH/Rutila 

laboratory), Trial Transcript at 2/19 Vol.II p.110 (14) – p.111(10) (Scully Testimony). 

61. Thus, the Plaintiff intervenors’ homes demonstrate a Battelle classification for 

corrosivity which is a “severe industrial” environment, whether one applies the qualitative or the 

quantitative Battelle corrosivity criteria to corroded wires and corroded HVAC samples taken 

from these homes.  Trial Transcript at 2/19 Vol.II p.112(3-15)(Scully Testimony). 
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62. The application of Battelle, ISA, and other corrosive environment criteria to real 

world components is demonstrated in the peer-reviewed literature.  P1.2051-0001, 0002 

(Literature re Corrosion Real World Components), P2.0223-0003 (Abbott 1991), P2.0222-0006 

(Abbott Review Flowing Mixed Gases), P2.0229-0003, 0004, 0005, 0008 (Comizolli, 1992), 

Trial Transcript at 2/19 Vol.II p.92 (18-25), p.159(23) – p.160(2) (Scully Testimony). 

63. The application of Battelle, ISA, and other corrosive environment criteria to real 

world components is demonstrated in industry standards for corrosivity such as the International 

Society of Corrosion Engineers (NACE) Standard Recommended Practice Preparation, 

Installation, Analysis, and Interpretation of Corrosion Coupons in Oilfield Operations.  P1.1853-

0004 (NACE Standard). 

64. The application of Battelle, ISA, and other corrosive environment criteria to real 

world components is demonstrated by the Chinese Drywall Investigation performed by Sandia 

National Laboratories as documented in the CPSC/Sandia “Interim Report on the Status of 

Electrical Components Installed in Homes with Chinese Drywall.”  P1.060-0050, 0057 

(CPSC/Sandia Report), Trial Transcript at 2/19 Vol.II p.82(24) – p.83(12), p.99(7-15)(Scully 

Testimony). 

65. The application of Battelle, ISA, and other corrosive environment criteria to real 

world components is demonstrated by the expert opinion of Dr. John Scully, a leader in the field 

of corrosion science in the academic, military, and publishing arenas, as well as by other leaders 

in the field.  P1.2022-0009, 0009, 0010 (Original and Supplemental Reports of John Scully), 

P1.2052-0001, 0002 (List of Individuals Contacted by John Scully regarding Measurements on 

Real Components and use of Standards), Trial Transcript at 2/19 Vol.II p.39(15-25), p.40(1-8), 

p.41(5) – p.42(14), p.112 (3-8) (Scully Testimony). 
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66. Based on the Battelle corrosivity criteria, Abbott and other corrosion scientists 

have established a “failure threshold” to predict electrical and electronic failures based on 

measuring corrosion product thicknesses on real world components or copper reactivity coupons 

standardized to a given period of time that the copper is exposed to the corrosive environment.  

The standard failure threshold is 1000 angstroms (.1 micron) for the first year of exposure, or 

300 angstroms (.3 micron) for 30 days of exposure.  P2.0195-0017, 0026, 0028, 0065, 0066 

(Abbott 1993 MTI #38), P1. 0176-0014 (ISA Standard 71.04), Trial Transcript at 2/19 Vol.II 

p.92 (11-23), p.94 (24) – p.95(5), p.103(5-10), p.111 (3-10) (Scully Testimony). 

67. The components at issue in this case that were taken from Virginia homes and 

analyzed in the laboratory do exceed the recognized 1000 angstroms (.1 micron) failure threshold 

standard for the first year of exposure by many multiples and even by orders of magnitude in 

some cases.  Thus, failures are predicted by Dr. John Scully.  P1.2053-0001 (Examples of 

Virginia Components with Thicknesses Over Failure Threshold), P1.2022-0009, 0010 (Scully 

Supplemental Report), P1.2002-0007 (CTL/Krantz Supplemental Report), P1.2018-0009, 0010, 

0011, 0012 (SGH/Rutila Supplemental Report), Trial Transcript at 2/19 Vol.II p.98 (11) – 

p.99(15), p.104 (3-14), p.110 (16) – p.112 (8)(Scully Testimony). 

68. As set forth in the peer- reviewed literature, consensus standards, the opinion of 

several experts in the field, and the expert opinion of Dr. John Scully,; the use of real world 

components under real world exposure conditions and durations of exposure provide more 

comprehensive and accurate information than the use of copper reactivity coupons, particularly if 

the coupons are deployed for short periods (such as less than one year).  P1.1843-0001 (ASTM 

Standard for Corrosion Tests, recommend exposures over one year to account for seasonal 

variation and other variables), P2.0236-0001 (Perkins, Corrosion Manual), P2.0205-0009 (Tran 
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2003), P1.2051-0001, 0002 (Literature Regarding Corrosion Assessment of Real Components), 

P1.2052 (List of Individuals Contacted regarding use of Real Components), Trial Transcript at 

2/19 Vol.II p. 108(17-25) (Scully Testimony). 

69. Nevertheless, the use of copper reactivity coupons may provide useful corrosion 

information, particularly when the real world components are not available for testing.  P2.0228-

0001 (Sinclair, Corrosion Manual), P2.0236-0001 (Perkins, Corroion Manual). 

70. The limitations of copper reactivity coupons are that they tend to underestimate 

corrosion thicknesses particularly when deployed for short durations of time.  P2.0247-0002 

(Dean, Corrosion Text), P1.1843-0001 (ASTM Standard for Corrosion Tests), P2.0205-0009 

(Tran 2003). 

71. Nevertheless, even with the limitations described above, the use of copper 

reactivity coupons in CDW homes produces data which also predicts electrical and electronic 

failures.  The prediction of failure of electronic and electrical components (standardized to one 

year) in Florida and Louisiana CDW homes is also confirmed by the Knauf expert, Dr. Sandy 

Sharp, based on Dr. Sharp’s copper reactivity coupon data from MeadWestVaco (MWV) and Dr. 

Sharp’s own published industrial electrical and electronic equipment corrosion failure threshold.  

P1.2056-0001 (FRE 1006 Florida, Louisiana, and Virginia Coupon Data), Deposition of Sandy 

Sharp (2/5/10) at 2/22 Vol.II p.39(17) – p.40(1), p.40 (7-9), p.42(5-14) (Sharp Testimony), Trial 

Transcript at 2/19 Vol.II p.102 (15) – p.03(10) (Scully Testimony). 

72. The CPSC also utilized copper reactivity coupons in the 51 Home Study and the 

corrosion thickness measurements on these coupons from CDW homes in Virginia, Florida, and 

Louisiana exceed the 300 angstrom failure threshold for 30 days and also predict failures.  
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P1.0019-0084, 0085, 0086, 0129 (CPSC 51 Home Study), Trial Transcript at 2/19 Vol.II p.111 

(3-10) (Scully Testimony). 

73. Thus, based on measuring the thickness of the corrosion product on real world 

components in four different laboratories (Sandia, Scully/U Va, CTL/Krantz, and SGH/Rutila), 

and on copper reactivity coupons in two different laboratories (MWV and CPSC); six different 

laboratories predict premature electrical and electronic failures in CDW homes due to the 

corrosivity of the environment.  P1.2022-0009, 0010 (Supplemental Scully Report), Trial 

Transcript at 2/19 Vol.II p.10(10) – p.112(15), p.100(23) – p.101(16), p.104 (3-14) (Scully 

Testimony). 

74. The Plaintiff intervenors have reported many premature failures of major 

appliances and consumer electronics in their homes during their first three years of use of these 

homes.  P1.2018-0014, 0015, 0046 (SGH/Rutila Supplemental Report), Trial Transcript at 2/22 

Vol.II p.11(23) – p.12(13)(Rutila Testimony). 

75. Laboratory analysis of these copper and silver components from the Virginia 

homes identified the corrosion as the cause of an HVAC coil failure and severe corrosion 

deposits at the operative connections in the appliances and in consumer electronics.  P1.2018-

0015, 0046 (SGH/Rutila Supplemental Report), P1.2001-0019, 0020, 0021 (CTL/Krantz 

Original Report), P1.2020-0002, 0003, 0004, (Original Galler Report), Trial Transcript at 2/19 

Vol.II p.48(23) – p.149(6)(Galler Testimony), Trial Transcript at 2/19 Vol.II p.52(18) – p.53(4), 

p.65(6-16), p.111(18-23) (Scully Testimony). 

76. Thus, mechanical, electrical, and electronic failures have been shown to have 

occurred and are predicted to occur prematurely due to the severe industrial corrosive 

environments in these Chinese Drywall homes.  P1.2001-0019, 0020, 0021 (CTL/Krantz 
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Original Report, HVAC Coil Failure due to Corrosion), P3.0625-0001, 0002 (FRE 1006 

Summary of HVAC Coil Failure Data), P1.2053-0001 (Virginia Corrosion Thicknesses Exceed 

Failure Standard), Trial Transcript at 2/19 Vol.II p.55(24) – p.156(17) (Galler Testimony), Trial 

Transcript at 2/19 Vol.II p.100(17) – p.101(16), p.152(22) – p.153(1) (Scully Testimony), Trial 

Transcript at 2/22 Vol.I p.90(3-23) (Barnett Testimony proffer) (The PSC tenders Dr. Barnett, 

and the Court accepts him as, an expert in Engineering and Fire Safety.  Trial Deposition of 

Jonathan Barnett (2/12/10) at p. 11(14)-18(22), P1.2015-0019 – P1.2015-0024 (Barnett Report, 

C.V.). 

77. Evaluation of comparable HVAC systems, appliances, and electronics in control 

homes (e.g., similar homes without Chinese Drywall) do not show premature failures of HVAC 

systems, appliances, and electronics, and the wires do not have corrosion product thicknesses 

that would predict premature failures.  P1.2022-0005, 0006, 0007, 0008 (Scully Supplemental 

Report), Trial Transcript at 2/19 Vol.II p.1(23) – p.112(2) (Scully Testimony), Trial Transcript at 

2/22 Vol.II p.12(18) – p.13(22), p.23(6-14) (Rutila Testimony), P1.1892-0001, 0002, 0003, 

P1.2057-0001, 0002, P1.2057-0001, 0002 (comparisons between corroded electronics from 

CDW homes and electronics from control homes), Trial Transcript at 2/19 Vol. II p.144(2-19), p. 

149(7-16) (Galler Testimony). 

VI. THE HVAC SYSTEMS IN THE PLAINTIFF HOMES HAVE BEEN BADLY 
DAMAGED BY CHINESE DRYWALL, AND SHOULD BE REPLACED. 

78. “Corrosion” is defined by ASTM as the chemical or electrochemical reaction 

between a material, usually a metal, and its environment that produces a deterioration of the 

materials and its properties.  P1.1852-0002 (ASTM Terminology), Trial Transcript at 2/19 Vol. 

II p.51(20)- p.52(5) (Scully Testimony). 
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79. The air handlers of the HVAC systems of the Plaintiff-intervenor homes are 

corroding in multiple areas including the coils, circuit board, and contactor switch. P1.2018-0006 

(SGH/Rutila Report), P4.0002-0054 (Galler Report), P1.2020-0028 to 0034 (Galler Original 

Report for Air Handling Contactor), Trial Transcript at 2/22 Vol. I  p.110 (6-21), p.113 (7) – 

p.114 (10) (Rutila Testimony), Trial Transcript at 2/19 Vol. II p. 146 (1-25), p.153 (8) – p.155 

(5) (Galler Testimony). 

80. The coils of HVAC systems are failing because of the sulfur gas emitted from 

CDW.   P1.2006-0016 (Bailey Report) (The PSC tenders Ronald Bailey, and the Court accepts 

him as an expert in Engineering and Indoor Air Quality, P1.2006-0001 (Original Bailey Report, 

C.V.), P1.2016-0078 (SGH Original Report) Trial Transcript at 2/22 Vol. I p. 111 (12-16) (Rutila 

Testimony). 

81. The coils are part of the air handler in the HVAC system. P1.2016-0067 (SGH 

Original Report), Trial Transcript at 2/22 Vol. I p. 104 (18-19), p. 110 (6-21) (Rutila Testimony). 

82. The sulfur gas from CDW causes a heavy black corrosion on HVAC coils. 

P1.2016-0077 (SGH Original Report), Deposition of Lori Streit (2/16/10) at 2/22 Vol. I p. 52 (6-

10), p.68 (25) - p.69 (17) (Streit Testimony). 

83. The sulfur gas from CDW causes copper sulfide corrosion on HVAC coils. 

P1.2016-0077 (SGH Original Report), Trial Transcript at 2/19 Vol. II  p. 61 (22-25) (Scully 

Testimony). 

84. The HVAC coils from control homes do not demonstrate corrosive attacks on 

copper pipes. P1.2016-0066 (SGH Original Report with photo of shiny HVAC copper tubes in 

control home), Trial Transcript at 2/19 Vol. I p.111(23) – p.112(2) (Scully Testimony), 
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Deposition of Lori Streit (2/16/10) at 2/22 Vol. I p. 47 (10-17) (Streit Testimony), Trial 

Transcript at 2/22 Vol. I p. 96 (7-8), p. 111 (16) (Rutila Testimony). 

85. The HVAC coils from control homes have no copper sulfide corrosion. P1.2016-

0066 (SGH Original Report), P1.2018-0007 (SGH/Rutila Report), Trial Transcript at 2/19 Vol. II 

p.154 (11-23) - p.155 (2) (Galler Testimony), Trial Transcript at 2/22 Vol. I p. 96 (7-8), p.111 

(16) (Rutila Transcript), Deposition of Lori Streit (2/16/10) at 2/22 Vol. I p. 47 (10-17) (Streit 

Testimony). 

86. KPT experts agree that the HVAC systems in the seven (7) Plaintiff homes have 

been badly corroded by CDW.  P1.2022-0009 (Scully Supplemental Report), Trial Transcript at 

2/22 Vol. I  p. 111 (12-16) (Rutila Testimony). 

87. The copper sulfide corrosion causes pitting in the HVAC coils. P1.2001-0018 to 

0020 (CTL Original Report), Deposition of Lori Streit (2/16/10) at 2/19 Vol. II p. 65 (1-23), p. 

66 (1) (Streit Testimony). 

88. The copper sulfide corrosion in the pits of the HVAC coils will continue even 

after the CDW is removed and replaced. P1.2021-0013 (Scully Original Report), Trial Transcript 

at 2/19 Vol. II  p. 85 (1-25),  p. 86 (1-13) (Heischober Testimony). 

89. The corrosion caused by CDW causes the copper to develop a spongiform texture. 

Trial Transcript at 2/19 Vol. II p. 80 (11-25), p. 81 (1-20) (Scully Testimony); see also P1.060-

0010 and 0011 (CPSC/Scandia Report discussing spongiform texture.  See in particular Fig. 1 

SEM-magnified view of surface corrosion on a ground wire.). 

90. The corrosion caused by CDW attacks the brazes that connect copper pipes. 

P1.2001-0019 (CTL Original Report), Trial Transcript at 2/22 Vol. I p.108 (22-25), p. 109 (1-12) 

(Rutila Testimony), Trial Transcript at 2/22 Vol. I p.111 (4-8) (Rutila Testimony). 
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91. The corrosion caused by CDW attacks the aluminum fins of the coils.  

92. The corrosion caused by CDW has caused multiple failures of HVAC coils in 

plaintiffs’ homes. P3.0635 (RE 1006 Summary of HVAC Coil Failure Data), Trial Transcript at 

2/22 Vol. I p.111 (12-16) (Rutila Testimony). 

93. The circuit boards of the air handler are also corroding. P1.1866-0003 (Photo of 

corrosion on Morgan HVAC circuit board), Trial Transcript at 2/22 Vol. I p.114 (11-25), p. 115 

(1-5) (Rutila Testimony), Trial Transcript at 2/19 Vol. II p. 153 (8-25), p. 154 (1-25), p. 155 (1-

2) (Rutila Testimony). 

94. Corrosion on circuit boards increases resistance which leads to premature failure. 

P1.2020-0003 (Galler Original Report), Trial Transcript at 2/19 Vol.II, p. 89 (15-25), p. 90 (1-

23) (Scully Testimony).  

95. The contactor switches of the air handler are also corroding. P1.2020-0028 to 

0034 (Galler Original Report), Trial Transcript at 2/22 Vol. I p.113 (10-25, p. 114 (1-10) (Rutila 

Testimony), Trial Transcript at 2/19 Vol. II p. 146 (1-25) (Rutila Testimony).  

96. Corrosion on contactor switches increases resistance which leads to failure. 

P1.2020-0028 to 0034 (Galler Original Report), Trial Transcript at 2/19 Vol. II p.130 (3-16) 

(Galler Testimony), Trial Transcript at 2/22 Vol. II p. 146 (21-25) (Galler Testimony). 

97. Due to the corrosion in multiple areas of the air handler units in these homes, the 

entire unit must be replaced. P1.2016-0109 (SGH Original Report Conclusions), Trial Transcript 

at 2/22 Vol. II p. 87 (13-25), p. 88 (1-11) (Wright Testimony). 

98. The air handler units of other national builders such as Beazer and Lennar exhibit 

similar problems and are being replaced. P1.1888-0003 (Beazer Scope of Work), P1.2016-0105 
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(SGH Original Report discussing Lennar scope of repair), Trial Transcript at 2/22 Vol. I p.116 

(23-25). p.117 (1-11) (Rutila Testimony). 

99. The refrigerant that causes cooling in an HVAC system is circulated through a 

copper pipe called a “line set.”  P1.1848-0001 and 0002 (Rutila Analysis of Dew Point); Trial 

Transcript at 2/19 Vol. II p. 21 (7-10) (Smith Testimony), Trial Transcript at 2/22 Vol. I p. 104 

(8-14), p. 117 (4-6) (Rutila Testimony). 

100. The line set pipe connects the interior air handling units to the outside compressor 

units. Trial Transcript at 2/19 Vol. II p.21 (7-10) (Smith Testimony), Trial Transcript at 2/22 

Vol. I p. 104 (8-14), p. 116 (23-25), p. 117 (1-6) (Rutila Testimony), Trial Transcript at 2/19 

Vol. I p. 21 (11-15) (Morgan Testimony).  

101. The line set pipes run through the interior walls from the air handler unit until it 

exits the house to connect to the air compressor.  Trial Transcript at 2/19 Vol. II p. 22 (21-25), p. 

23 (1-16) (Smith Testimony). 

102. The line sets in these homes have a heavy black corrosion caused by CDW sulfur 

gasses. P1.1871-0002 and 0003 (CTL Supplement No. 2), Trial Transcript at 2/19 Vol. II p. 21 

(20-25), p. 22 (1-3, 9-10) (Smith Testimony), Trial Transcript at 2/22 Vol. I p. 116 (9-16) (Rutila 

Testimony), Trial Transcript at 2/22 Vol. I p. 105 (8-17) (Rutila Testimony). 

103. When the temperature of any copper pipe in a house drops below the “dew point,” 

moisture will form and make the pipe particularly susceptible to the CDW sulfur gases.  P1. 

1848-0001 and 0002 (Rutila Analysis of Dew Point), Trial Transcript at 2/22 Vol. I p. 103 (6-16) 

(Rutila Testimony). 
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104.  Cross-sections of the line set pipe in these homes demonstrate deep pitting 

caused by CDW sulfur gasses. P1.1871-0002, 0003 (CTL Supplement No. 2), Trial Transcript at 

2/19 Vol. II  p. 64 (10-15) (Scully Testimony). 

105. The line set pipes of other national builders such as Beazer and Lennar exhibit 

similar problems and are being replaced.  P1.1888-0003 (Beazer Scope of Work), Trial 

Transcript at 2/22 Vol. I p.116 (23-25), p. 117 (1-11) (Rutila Testimony), Trial Transcript at 2/19 

Vol. I p. 77 (2-4) (Streit Testimony).  

106.   The heavy corrosion to the line set pipes requires replacement. Trial Transcript 

at 2/22 Vol. II p. 23 (20-25) (Wright Testimony).  

107. Replacement of the line set pipes requires removal of all drywall in those areas of 

the walls where the pipe runs. Trial Transcript at 2/19 Vol. II p. 23 (17-25), p. 24 (1-3) (Smith 

Testimony). 

108. The outside compressors must also be replaced in these homes. P1.2006-0016 

(Bailey Original Report), Trial Transcript at 2/22 Vol. II p. 88 (4-11) (Wright Testimony), Trial 

Transcript at 2/22 Vol. II p. 27 (4-25), p. 28 (1-13), p. 30 (4-23) (Rutila Testimony).  

109. The outside compressors demonstrate excessive wear from excessive operation. 

Trial Transcript at 2/22 Vol. I p. 116 (23-25), p. 117 (1-11) (Rutila Testimony), Trial Transcript 

at 2/22 Vol. II p. 30 (4-23) (Rutila Testimony).  

110. The excessive operation of the compressor is caused by attempting to circulate 

coolant through a failed and corroded coil in the air handling unit. Trial Transcript at 2/22 Vol. I 

p. 98 (22-25), p. 99 (1-4); p. 30 (4-23) (Rutila Testimony).  

111. The outside compressor must also be replaced to match the connections on new 

air handling units. P1.2006-0016 (Bailey Original Report), Trial Transcript at 2/19 Vol. I p. 98 
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(22-25), p. 99 (1-5), p. 117 (7-11) (Rutila Testimony), Trial Transcript at 2/22 Vol. II p. 88 (4-

11) (Wright Testimony). 

112. The connections between the air handler and compressor have changed due 

changes in refrigerant regulations. P1.2006-0016 (Bailey Original Report). 

113. The duct work that runs from and to the air handling unit must be replaced.   

P1.2006-0017 (Bailey Original Report), Trial Transcript at 2/19 Vol. I p. 77 (25), p. 78 (1-11) 

(Phillips Transcript), Trial Transcript at 2/22 Vol. II p. 88 (21-23) (Wright Testimony).  

114. Particulate matter from the CDW is in the ductwork. PP1.2006-0017 (Bailey 

Original Report), Trial Transcript at 2/19 Vol.I, p. 78 (3-5) (Phillips Testimony). 

115. The duct work cannot be adequately cleaned. P1.2006-0018 (Bailey Original 

Report), Trial Transcript at 2/19 Vol. I p. 78 (6-9) (Phillips Testimony). 

116. The contractors for these homes could not obtain quotes to even attempt cleaning 

of the ductwork.  P1.2050-0003 (Summaries of Cost Estimates), Trial Transcript at 2/19 Vol. I 

p.47 (2-10) (Opening Statement). 

117. Even if attempts could be made at cleaning the ductwork, the cost of cleaning 

would be greater than simply replacing the ductwork. P1.2027-0023 (Wright Report), Trial 

Transcript at 2/19 Vol. I p. 77 (25), p. 78 (11) (Phillips Testimony), Trial Transcript at 2/22 Vol. 

II p. 88 (12-23) (Wright Testimony). 

118.  Other national builders like Beazer and Lennar are replacing the duct work.  

P1.1888-0003 (Beazer Scope of Work), Trial Transcript at 2/19 Vol. I p. 77 (25), p. 78 (1-11) 

(Phillips Testimony). 

VII. THE CORROSIVE GASES FROM CHINESE DRYWALL HAVE BADLY 
CORRODED ELECTRICAL WIRES, AND THEY SHOULD BE REPLACED.  

119. The electrical systems of the seven homes include low voltage wires.  Trial 
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Transcript at 2/22 Vol.I, p.98 (16-21) (Rutila Testimony). 

120. High voltage electrical wires carry current between electrical components such as 

circuit breakers, receptacles, and switches.  Trial Transcript at 2/19 Vol.II, p.25(19-24) (Smith 

Testimony). 

121. Corrosive gases emitted from Chinese drywall cause significant damage to copper 

wires through the build up of thick films or corrosion product.  P1.0060-0011, (CPSC/Sandia 

Report). 

122. CDW also causes pitting to occur on wires as was demonstrated by the Sandia 

National Laboratories. P1.0060-0011, 0063 (CPSC/Sandia Report). 

123. Pits in the wires from the Plaintiff intervenors’ homes ranged from 10 microns to 

41 microns in depth.  P1.2002-0007 (CTL/Krantz Supplemental Report), P1.1808-0001 (ASTM 

Pitting Evaluation Standard), Trial Transcript at 2/19 Vol. II p.83(5-7)(Scully Testimony). 

124. It is highly probable that there exist in the Plaintiff intervenors’ homes corroded 

wires with a distribution of pit sizes, some of which would be larger than the deepest pit 

measured by CDW investigators.  P1.1808-0001 (ASTM Pitting Evaluation Standard), P1.1806-

0001, 0002 (ASTM Standard on Statistics and Corrosion), Trial Transcript at 2/19 Vol. II 

p.68(14-15) (Scully Testimony). 

125. In failure analysis, where the concern is the “weakest link” because the goal is to 

prevent failures and protect against life safety issues connected to failures (i.e., corrosion 

increases resistance which increase heat and generates a fire risk), one must focus on the most 

vulnerable components.  For example, in failure analysis of a copper tube, it is important not 

only to look at average thickness of the copper material to determine if a leak is possible, but 

more importantly to look at the weakest link in the tube.  Thus, the maximum corrosion thickness 
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and the maximum pit depth are important considerations in failure analysis.  P1.0195-0017, 0028 

(Abbott 1993, MTI #38), Trial Transcript at 2/19 Vol. II p. 69(3-13) (Scully Testimony), Trial 

Transcript at 2/19 Vol. II p. 159(9-22) (Galler Testimony), Deposition of Jonathan R. Barnett 

(2/12/10) at p. 46(12-23). 

126. The insulation jackets on electrical wires do not adequately protect them from 

corrosive attack.  Reactive sulfur gases permeate the sheathing and corrode wires from the inside 

out.  P1.2001-0017 (Original CTL/Krantz Report), P1.2022-0053, 0058 (Supplemental Scully 

Report), Trial Transcript at 2/19 Vol. II p. 98(19)- p.99(3) (Scully Testimony), Trial Transcript at 

2/22 Vol. II p. 79(22)- p.80(8) (Wright testimony), Deposition of Lori Streit (2/16/10) at 2/22 

Vol. I p. 64(7-23). 

127. This penetration of wire insulation has been demonstrated in both "lamp cord" 

wires and under the jackets of Romex high voltage wire on the grounding wire which lacks its 

own insulation.  P1.2022-0053, 0058 (Supplemental Scully Report) (evaluation lamp chord, 

BDM-5), P1.2001-0017 (Original CTL/Krantz Report) (evaluation of ground wire under Romax, 

BDM-39), Trial Transcript at 2/19 Vol. II p. 98(19)- p.99(3) (Scully Testimony), Trial Transcript 

at 2/22 Vol. II p. 79(22)- p.80(8) (Wright Testimony), Deposition of Lori Streit (2/16/10) at 2/22 

Vol. I p. 64(7-23) (Streit Testimony). 

128. The corrosive attack from CDW occurs even on insulated wires within the walls 

of the home.  This is demonstrated on the marked wire attached to a light switch box taken from 

one of the Beazer homes.  P1.1981 (switch box from Beazer home). 

129. The corrosive attack also occurs on lamp cords which are in the center of a room 

away from drywall sources.  P1.2022-0053, 0058 (Scully Supplemental Report), Trial Transcript 

at 2/22 Vol. I p. 122(20)- p.123(24) (Rutila Testimony). 
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130. The corrosive environments in these homes will result in premature failures of the 

electrical system according to the expert analysis of both PSC experts and Knauf expert, Dr. 

Sandy Sharp.  See Section V infra. 

131. It is not possible to clean the wires of corrosion product to render them free of risk 

of future failure.  Trial Transcript at 2/19 Vol. II p. 84(3-11) (Scully testimony), Trial Transcript 

at 2/19 Vol. I p. 80(15-22) (Phillips testimony), Trial Transcript at 2/22 Vol. I p. 125(2-17) 

(Rutila testimony). 

132. The “corrosive residue” on, and “deterioration by corrosion” to, the wires are 

violations of electrical codes promulgated by Virginia.  P1.1814-0003 (Integrity of Electrical 

Equipment), P1.1817-0003 (Integrity of Electrical Equipment), Trial Transcript at Trial 

Transcript at 2/22 Vol. II p. 77(8-13) (Wright Testimony), Deposition of Jonathan R. Barnett 

(2/12/10) at p. 35(18-24)). 

133. The Romex insulation utilized in Plaintiffs’ homes was type NM which is not 

permissible for corrosive environments.  Engineering standards require the replacement of wires 

which have been exposed to this environment.  Trial Transcript at 2/22 Vol. I p. 124(3, 12-14, 

20-21) (NM not suitable for corrosive environment) (Rutila Testimony), Trial Transcript at 2/22 

Vol. I p. 125(18-23) (Wires must be removed once exposed) (Rutila Testimony, Trial Deposition 

of Jonathan R. Barnett (2/12/10) at p. 27(13-16), 38(15)-39(4). 

134. Wires from homes without CDW (control home) did not show the severe 

corrosion thicknesses associated with predicted failure, did not show thick copper sulfide 

deposits, and did not show severe pitting found on  the wires from CDW homes.   P1.2022-0045 

(Scully Original Report), P2.2022-0041, 0042, 0048 (Supplemental Scully Report), Trial 

Transcript at 2/19 Vol. II p. 109(15-17) (Scully Testimony). 
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VIII. THE SWITCHES, OUTLETS, LIGHT FIXTURES, AND THERMOSTATS, 
HAVE BEEN BADLY DAMAGED BY CHINESE DRYWALL. 

135. Silver is the most preferred metal for use in electrical contacts. P1.2020-0004 

(Galler Original Report), Trial Transcript at 2/19 Vol. II p.128 (12–24) (Galler Testimony).  

136. Silver is used in practically every device that carries electrical current.  Silver is a 

very conductive metal. P1.2020-0004 (Galler Original Report), Trial Transcript at 2/19 Vol. II p. 

128 (12–24) (Galler Testimony). 

137. Silver is present in circuit breakers, light switches, thermostats, computers, 

televisions, and generally “[a]nything that has a button.”  P1.2020-0004 (Galler Original Report),  

Trial Transcript at 2/19 Vol. II p. 128(13)– p.129(8) (Galler Testimony). 

138. Silver is a preferred metal because it has good resistance to corrosion attacks from 

most sources.  Trial Transcript at 2/19 Vol. II p. 157 (13–14) (Galler Testimony). 

139. However, the one agent that silver is readily corroded by is sulfur.  P1.2020-0004 

(Galler Original Report), Trial Transcript at 2/19 Vol. II p. 157 (13–18) (Galler Testimony) 

140. The sulfur-induced corrosion of silver produces silver sulfides, which 

dramatically increase electrical resistance—by a factor of 100,000.  Trial Transcript at 2/19 Vol. 

II p. 158 (6–10) (Galler Testimony); see also P2.0202 (Chudnovsky 2008). 

141. Silver materials found in the Plaintiffs’ homes have been severely corroded by 

sulfur attack.  P1.2020-0004, et seq. (Galler Original Report with attached Appendices showing 

silver sulfide corrosion on various items from the Virginia homes), Trial Transcript at 2/19 Vol. 

II p. 136 (4–8) (Galler Testimony) (wire in receptacle), 140 (1–10) (leads on thermostat), 141 

(15–16) (buttons on thermostat), 149 (9–14) (smoke detector). 
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142. These findings were made using standard techniques such as scanning electron 

microscopy and energy dispersive spectroscopy.  P1.2020-0002 (Galler Original Report), Trial 

Transcript at 2/19 Vol. II p. 155 (11–19) (Galler Testimony).  

143. On all materials examined by Plaintiffs’ expert Donald Galler, corrosion 

thicknesses were at least 30 microns, or 300,000 angstroms.  P1.2020-0011 (AC receptacle),       

-0017 (push button contact), -0025 (wall switch), -0030 (air handling contactor) (Galler Original 

Report), Trial Transcript at 2/19 Vol. II p. 148 (23)– p.149 (6) (Galler Testimony). 

144. Increased resistance to electrical conduction occurs when corrosion thicknesses 

measure as little as 200 angstroms.  Trial Transcript at 2/19 Vol. II p.158 (13–18) (Galler 

Testimony); see also P2.0202-0004 (Chudnovsky 2008), P2.0195-0001, -0027, 0028 (Abbott, 

1993, Fig. 1 (Effects of Film Thickness on Contact Resistance) and Fig 2. (Effects of 

Environmental Severity on Component Failure Mechanism)). 

145.  Increased failures occur when corrosion thicknesses measure as little as 1,000 

angstroms (.1 micron), and possibly lower.  Trial Transcript at 2/19 Vol. II p. 149 (2–6) (Galler 

Testimony); see also P2.0195-0001, -0027, 0028 (Abbott, 1993, Fig. 1 (Effects of Film 

Thickness on Contact Resistance) and Fig 2. (Effects of Environmental Severity on Component 

Failure Mechanism)). 

146. The same problems found with the items inspected by Mr. Galler are expected to 

be found on all silver-containing devices in a home that has Chinese drywall.  Trial Transcript at 

2/19 Vol. II p. 156 (2–9) (Galler Testimony). 

147.  When a sulfide corrosion product exists, it increases resistance of electrical 

current through the connection.  Trial Transcript at 2/19 Vol. II p. 129 (20–24) (Galler 

Testimony); see also P2.0202-0001 (Chudnovsky 2008). 

Case 2:09-md-02047-EEF-JCW   Document 1514    Filed 03/03/10   Page 37 of 116



 37

148. This increased resistance causes either complete failure or excessive heating of 

the connection when energized.  Trial Transcript at 2/19 Vol. II p. 129 (25)– p.130 (2) (Galler 

Testimony); see also P2.0202-0001 (Chudnovsky 2008). 

149. Complete failure of a switch can lead to fires or other life safety problems, 

depending on the intended function of the switch.  For example, a malfunctioning safety cut-off 

switch in a clothes dryer might cause a fire.  Trial Transcript at 2/19 Vol. II p.130 (3–14) (Galler 

Testimony). 

150. Corrosion can also lead to failure of the product.  Trial Transcript at 2/19 Vol. II 

p. 130 (15–16); see also P2.0202-0001, et seq. (Chudnovsky 2008), P2.0195-0001, -0027, 0028 

(Abbott, 1993 Fig. 1 (Effects of Film Thickness on Contact Resistance) and Fig 2. (Effects of 

Environmental Severity on Component Failure Mechanism)). 

151. The lifespan of devices with silver corrosion has been seriously diminished.  Trial 

Transcript at 2/19 Vol. II p. 156 (10–13) (Galler Testimony). 

152. The silver corrosion found on the Plaintiffs’ devices indicates that they were in a 

“Level III” or “Level IV” corrosive environment as measured on an objective corrosion scale.  

Level IV is the worst.  Trial Transcript at 2/19 Vol. II p.160 (6–9) (Galler Testimony). 

153. In a Level III environment, equipment failure rates increase by a factor of 100.  

Trial Transcript at 2/19 Vol. II p.160 (3–6) (Galler Testimony); see also P2.0195-0001, -0027, 

0028 (Abbott, 1993, Fig. 1 (Effects of Film Thickness on Contact Resistance) and Fig 2. (Effects 

of Environmental Severity on Component Failure Mechanism)). 

154. It is possible that the lifespan of exposed devices with silver corrosion has been 

decreased to a tenth or a quarter of its normal lifespan.  Trial Transcript at 2/19 Vol. II p. 156 

(14–17) (Galler Testimony). 

Case 2:09-md-02047-EEF-JCW   Document 1514    Filed 03/03/10   Page 38 of 116



 38

155. While copper corrodes faster in humid environments, the corrosion of silver is 

unaffected by relative humidity.  Trial Transcript at 2/19 Vol. II p.160 (10–18) (Galler 

Testimony), P2.0104-0001 (Rice 1981, “The corrosion rate of silver is shown not to be humidity 

dependent.”). 

IX. CORRODED WIRES AND CONTACT POINTS INCREASE RESISTANCE AND 
CAUSE A FIRE HAZARD.  

156. The building code was drafted for life safety purposes and sets a minimum level 

of safety.  Trial Deposition of Jonathan Barnett (2/12/10) at p. 19(10)-20(19). 

157. The building code is prescriptive and not discretionary.  TrialDeposition of 

Jonathan Barnett (2/12/10) at p. 19(10)- p.20(19). 

158. If the building code is violated the violation must be remedied completely. Trial 

Deposition of Jonathan Barnett (2/12/10) at p. 43(9)- p.43(24). 

159. The building code was violated in several respects with regard to these homes due 

to the corrosion on the electrical wiring and electrical equipment.  Trial Deposition of Jonathan 

Barnett (2/12/10) at p. 26(13)- p.29(16). 

160. Section E3304.6 of the National electrical code is applicable and was violated. 

P1.1807-0003 (Excerpt from Electrical Code), Trial Deposition of Jonathan Barnett (2/12/10) at 

p. 26(13)- p.29(16). 

161. Section E3304.6 of the National electrical code does not allow corrosive residues 

on electrical equipment.  P1.1807-0003 (Excerpt from Electrical Code), Trial Deposition of 

Jonathan Barnett (2/12/10) at p. 26(13)- p.29(16). 

162. Electrical equipment would include the electrical wiring that connects to the 

equipment. P1.1817-0006 (Definition of equipment from Electrical Code), Trial Deposition of 

Jonathan Barnett (2/12/10) at p. 27(10)- p.29(10).  
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163. ASTM B-3 entitled “Standard Specification for Soft or Annealed Copper Wire” is 

incorporated into the applicable building code for these houses and was violated. P1.1818-0001 

(ASTM B-3) Trial Deposition of Jonathan Barnett (2/12/10) at p. 38(5)- p.38(18) and p. 39(7)- 

p.40(21).  

164. ASTM B-3 provides in section 5.5 that “the wire shall be free of all imperfections 

not consistent with the best commercial practices.” P1.1818-0001 (ASTM B-3), Trial Deposition 

of Jonathan Barnett (2/12/10) at p. 38(5)- p.38(18) and p. 39(7)- p.40(21).  

165. ASTM B-3, section 5.5 was violated because the corrosion and pitting on the 

copper ground wires renders them not free of all imperfections. .” P1.1818-0001 (ASTM B-3), 

Trial Deposition of Jonathan Barnett (2/12/10) at p. 40(23)- p.41(24). 

166. Loose connections at switch, receptacle and other electrical devices occur in 

residential construction and are a proven source of fire. P1.1819-0003 (NFPA 921, Guide for 

Fire and Explosion Investigations, section 8.9.2.3 “Poor Connections”), Trial Deposition of 

Jonathan Barnett (2/12/10) at p. 46(1)-48(18); see also P2.0234-0005 (Glowing Connections, 

Fire Technology Journal, Vol.I8, No. 4, 1982). 

167. Fire Safety engineer Jonathan Barnett, Ph.D. testified that the corrosion on the 

copper wires will increase resistance at potential loose connections. Trial Deposition of Jonathan 

Barnett (2/12/10) at p. 55(3)- p.56(1). 

168. Increases in resistance cause an increase in heat which under the right 

circumstances can causes a fire.  P1.1819-0003 (NFPA 921, Guide for Fire and Explosion 

Investigations, section 8.9.2.3 “Poor Connections”), Trial Deposition of Jonathan Barnett 

(2/12/10) at p. 46(1)- p.48(18), see also P2.0234-0005 (Glowing Connections, Fire Technology 

Journal, Vol.I8, No. 4, 1982) and P2.0202-0004 (Chudnovsky, Corrosion of Electrical 

Case 2:09-md-02047-EEF-JCW   Document 1514    Filed 03/03/10   Page 40 of 116



 40

Conductors, 2008), P2.0195-0027 (Abbott, Atmospheric Corrosion on Control Equipment, 

1993). 

169. Within a reasonable degree of engineering certainty, Dr. Barnett believes that it is 

“more likely than not” that fire a is going to occur in houses with CDW if “the situation is 

allowed to continue.”  Trial Deposition of Jonathan Barnett (2/12/10) at p. 120(4)- p.122(10). 

X. COPPER PIPES HAVE SUFFERED CORROSION AND NEED TO BE 
REPLACED.  

170. The evaporator coils discussed above are copper pipes.  Copper pipes in other 

locations of the home are corroded and need to be removed and replaced for the following 

reasons.  P1.1871-0002 and 0003 (CTL Supplement No. 2), Trial Transcript at 2/19 Vol. II p. 21 

(20-25), p. 22 (1-3, 9-10) (Smith Testimony), Trial Transcript at 2/22 Vol. I p. 116 (9-16) (Rutila 

Transcript), Trial Transcript at 2/22 Vol. I p.105 (8-17), p.116 (9-16) (Rutila Transcript). 

171. Copper pipes are utilized to carry water and copper plumbing components from 

integral parts of the plumbing system, including risers (attached fixtures to delivery lines) shower 

control devices, pressure regulators, and a variety of other applications.  Trial Transcript at 2/22 

Vol. I p. 108(19-22) (Rutila Testimony). 

172. Copper pipes are also utilized as part of the HVAC system carrying refrigerant 

between the compressor and air handler.  Deposition of Lori Streit (2/16/10) at 2/22 Vol.I p. 76 

(8-16) (Streit Testimony). 

173. The corrosive gases responsible for destroying the copper pipes in evaporator 

coils also damage the plumbing and mechanical copper components.  This corrosion causes 

pitting which leaves corrosion product in the wall of the pipe.  P1.1848-0001, 0002 (Rutila Dew 

Point Analysis), P1.2016-0421, 0422, 0424 (SGH/Rutila Original Report), Trial Transcript at 

2/22 Vol. I p.108(19) – p.109(2) (Rutila Testimony), Trial Transcript at 2/19 Vol. II. p.81(25) – 
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p.83(14), p.88(25) – p.89(17) (Scully Testimony). 

174. From a practical standpoint, builders have rejected the prospect of "cleaning" the 

corrosion off of copper components, finding it is more cost-effective and less time-consuming to 

simply remove and replace them.  Trial Transcript at 2/19 Vol. I p.79(22) – p.81(6) (Phillips 

Testimony). 

175. From a scientific standpoint, under normal operating conditions, humidity and 

microscopic moisture on these pipes (or other copper surfaces such as coils or wire) will create 

the conditions for the deepening of these pits by the reactivation of the corrosion inside the pit, 

regardless of whether or not the defective drywall is removed.  P2.0241-2804, 2805 (Jacobs 

2000), P1.1836-0021 (ISO 11844-1 Corrosion Standard), P2.0228-0011 (Sinclair, Corrosion 

Manual), P2.0070-0006, 0010, 0015, 0016(Freeman 2009), Trial Transcript at 2/19 Vol.II 

p.84(19) – p.87(8) (Scully Testimony). 

176. From a scientific standpoint, wires with significant corrosion and pits can’t be 

“cleaned.”  Trial Transcript at 2/19 Vol.II p.84(3-11) (Scully Testimony).  

XI. APPLIANCES ARE DAMAGED AND ARE LIKELY TO FAIL, AND SHOULD 
BE REPLACED. 

177. Appliances in the houses have failed.  P1.2018-0012 (Original 

SGH/RutilaReport). 

178. Appliances in the houses are damaged by the corrosion. P1.2018-0012 

(SGH/Rutila Report), Trial Transcript at 2/19, Vol. II p. 156 (2-9) (Galler Testimony). 

179. The corrosion damages the copper wiring in appliances and electronics. P1.2018-

0006 (SGH/Rutila Report), Trial Transcript at 2/19 Vol. II p. 156 (2-9) (Galler Testimony), 

Deposition of Lori Streit (2/16/10) at 2/22 Vol. I p. 69 (11-17) (Streit Testimony).  
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180. The corrosion damages the silver contacts in appliances and electronics. P1.2018-

0006 (SGH/Rutila Report), Trial Transcript at 2/19 Vol. II p.129 (16) – p.130 (2), p.141 (15-20) 

(Galler Testimony). 

181. The corrosion increases resistance in the circuitry of appliances and electronics. 

P1.2020-0004 (Galler Report); see also P2.0202-0001 (Chudnovsky, Corrosion of Electrical 

Conductors), Trial Transcript at 2/19 Vol. II p. 130 (3-14) (Galler Testimony). 

182. Increased resistance increases heat and causes failure in appliances and 

electronics. P1.2020-0002 (Galler Report), Trial Transcript at 2/19 Vol. II p. 130 (3-14) (Galler 

Testimony).  

183. Appliances in the houses are likely to fail before their normal expected life. 

P1.2020-0003 (Galler Report), P1.2006-0018 (Bailey Report), Trial Transcript at 2/19 Vol. II p. 

130 (15-16) (Galler Testimony).  

184. Examples of damaged or failed appliances include refrigerators, stoves, dryers, 

microwaves, toasters, microwaves, and coffee makers. P1.2018-0006 (SGH/Rutila Report), Trial 

Transcript at 2/22 Vol. II p. 12 (6-13) (Rutila Testimony). 

185. Refrigerators are particularly susceptible to damage from the sulfur gasses due to 

the cool copper lines and compressor which circulate refrigerant. P1.2018-0007 (SGH/Rutila 

Report).  

186. Refrigerators are particularly susceptible to damage from the sulfur gasses due to 

the high air flow caused by the compressor fan. P1.2018-0008 (SGH/Rutila Report), Trial 

Transcript at 2/19 Vol. II p. 19 (2-14) (Smith Testimony). 
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187. Electronic systems in the Plaintiff intervenors’ homes houses have failed. 

P1.2018-0014 (SGH/Rutila Report, Appendix 1, Summary of Failures), Trial Transcript at 2/22 

Vol. II pp. 11(20) – 12(5) (Rutila Testimony). 

188. Electronic systems in the Plaintiff intervenors’ homes are damaged by the 

corrosion. P1.2020-0003 (Galler Report), Trial Transcript at 2/22 Vol. II p. 89 (15-20) (Wright 

Testimony), Trial Transcript at 2/19 Vol. II pp. 155 (24) - 156 (9) (Galler Testimony). 

189. Electronic systems in the Plaintiff intervenors’ homes are likely to fail before their 

normal and expected periods of use end. P1.2020-0003 (Galler Report), P1.2006-0018 (Bailey 

Report), Trial Transcript at 2/19 Vol. II p. 156 (10-17) (Galler Testimony). 

190. Examples of damaged or failed electronic systems include televisions, computers, 

and any other item with a circuit board. P1.2018-0014 (SGH/Rutila Report, Appendix 1, 

Summary of Failures), Trial Transcript at 2/19 Vol. II p. 12 (6-13) (Smith Testimony).  

191. Appliances and electronics need to be replaced due to corrosion on contact 

surfaces and on other components. P1.2018-0012 (SGH/Rutila Report), Trial Transcript at 2/19 

Vol. I p. 81 (18-25) (Phillips Testimony), Trial Transcript at 2/19 Vol. II at 156 (18-19) (Galler 

Testimony). 

XII. ALL DRYWALL NEEDS TO BE REMOVED FROM HOMES BUILT WITH 
CHINESE DRYWALL.  

A. Installation of drywall in new home construction scatters CDW boards throughout 
the home, then conceals their location behind drywall finish, paint, and a myriad of 
other finishes and objects. 

 
192. Impacted homes were frequently built with a mixture of Chinese drywall and 

domestic drywall. P1.2016-0017, 0018 (Original Wright Report, summary of delivery records), 

P1.2016-0017, 0018 (SGH/Rutila Original Report, number of boards on delivery records) Trial 

Transcript at 2/19 Vol. I p.67 (2-14)(Phillips Testimony). 
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193. The 4' x 12' Chinese drywall boards manufactured by Taishan were cut to fit a 

myriad of locations around these homes, resulting in sections of boards divided and installed as 

needed to fit the specific room.  Trial Transcript at 2/19 Vol. I p.92(25) – p.93(4)(Phillips 

Testimony), Trial Transcript at 2/19 Vol. II p.12 (3-13)(Smith Testimony), P1.2050-0007, 0008, 

0009 (Drywall layout diagrams by Ron Wright). Trial Transcript at 2/22 Vol. II p.74 (1-9) 

(Wright Testimony). 

194. The Court received evidence of a typical home drywall installation that included a 

closet with many small pieces of drywall segments and a ceiling with 11 segments of drywall.  

Trial Transcript at 2/19 Vol. I p.15 (6-9)(Opening Statement), Trial Transcript at 2/19 Vol. II 

p.14(1-5)(Smith Testimony). P1.2050-0007, 0008, 0009 (Drywall layout diagrams by Ron 

Wright). 

195. In rooms with ceilings greater than 8 feet in height, drywall installers frequently 

install a narrow band of drywall to make up the distance between two horizontal boards (8") and 

the ceiling.  Trial Transcript at 2/19 Vol. I p.26 (2-5)(Opening Statement), Trial Transcript at 

2/19 Vol. II p.30 (20-24)(Smith Testimony). P1.1803-0121, 0122 (Photos of Ron Wright holding 

sections of drywall at Beazer home).   

196. As a large drywall board is cut to fit a given area, the remaining portion of the 

board is set aside for use in an area of the home that requires a similarly sized board.  In this 

way, a single board will frequently be cut into segments that are within a room, a floor, and a 

home.  Trial Transcript at 2/19 Vol. I p.26(25) – p.27(7)(Opening Statement), Trial Transcript at 

2/19 Vol. II p.12(14-22)(Smith Testimony). P1.2050-0007, 0008, 0009 (Drywall layout diagrams 

by Ron Wright). 

197. Once installed, the finishing process for drywall, which includes taping and 

Case 2:09-md-02047-EEF-JCW   Document 1514    Filed 03/03/10   Page 45 of 116



 45

multiple layers of drywall finish followed by sanding and painting, renders the demarcation 

between drywall segments almost impossible and certainly impractical to detect.  Trial 

Transcript at 2/19 Vol. I p.75(16-21), p.92 (2-16)(Phillips Testimony), Trial Transcript at 2/19 

Vol. II p.12(23) – p.13(2)(Smith Testimony).  P1.1803-0121, 0122 (Photos of Ron Wright 

holding sections of drywall at Beazer home).   

198. Once installed, many of the drywall boards are placed behind kitchen cabinets, 

bathroom vanities, appliances, mechanical equipment, and other objects that further conceal their 

location.  Trial Transcript at 2/19 Vol. I p.85(12-23)(Phillips Testimony), 2/22 Vol. II p.90(1-15) 

(Wright Testimony). 

B. Drywall sales and delivery records, where available, lack the reliability and 
precision necessary to locate all of the Chinese drywall in a mixed drywall home. 

 
199. During the construction phase of the intervenors' homes, available sales records 

from Venture Supply, Inc., showed that between 45 and 212 sheets of CDW were delivered to 

each of these homes. P1.2016-0017, 0018 (SGH/Rutila Original Report), Trial Transcript at 2/22 

Vol. I p.5 (5-9)(Michaux Testimony), Trial Transcript at 2/22 Vol. II p.17 (5-9)(Rutila 

Testimony), 2/22 Vol. II p.53 (14-17)(Orlando Testimony). Trial Transcript at 2/19 Vol. I p.22 

(11-13)(Opening Statement). 

200. In some but not all cases, additional "stacking" records were provided, indicating 

the number of domestic boards as opposed to CDW which were placed on a given of a Plaintiff 

intervenors’ floor.  Trial Transcript at 2/22 Vol. II p.19 (10-18) (Rutila Testimony). 

201. In the home with the least number of boards (45 boards in the Michaux home 

according to these Venture records), Chinese drywall was found to be scattered among all three 

floors of the home.  Trial Transcript at 2/22 Vol. I p.5 (5-9), p.12 (24) – p.13(6) (Rutila 

Case 2:09-md-02047-EEF-JCW   Document 1514    Filed 03/03/10   Page 46 of 116



 46

Testimony). Trial Transcript at 2/22 Vol. I p.5 (5-9)(Michaux Testimony). 

202. In one intervenor family's home (Baldwin), the stacking records indicated 77 

sheets were placed only on the first floor of the home.  The Court finds that these records were 

not sufficiently reliable to conclude that the second floor of the home did not contain CDW for 

the following reasons.  P1.2028-0047 and 0048 (Venture and Porter records), Trial Transcript at 

2/22 Vol. II p.17(5-13) (Rutila Testimony).  

203. The second floor air conditioning zone of the Baldwin home, which is fed by air 

wholly from this floor, has suffered copper sulfide corrosion from gases released by CDW.  Trial 

Transcript at 2/22 Vol. II p.20 (6-15) (21-24) – p.21 (3)(Rutila Testimony). 

204. The second floor of the house has light switches which have suffered silver 

sulfide corrosion from gases released by CDW.  P1.2049-0008 to -0011 (SGH analysis of 

Baldwin light switches showing silver sulfide corrosion) P3.0636-0001 (Schematic of second 

floor, with sample locations), Trial Transcript at 2/22 Vol. II p.20(6-15), p.22(3-15)(Rutila 

Testimony). 

205. The experts retained by Knauf documented second floor switches and outlets that 

had suffered visible copper sulfide corrosion. P1.2003-3686 (Floor plan with corrosion locatons), 

Trial Transcript at 2/22 Vol, II p.24 (1-18)(Rutila Testimony).  

206. In a home with identical "stacking" records, testing by SGH has demonstrated that 

CDW has been scattered among domestic board on the second floor of a home that was supposed 

to be, according to the records, CDW free.  P1.1870-0001-018 and 027,P1.2062-001 and 002 

(Nguyen Venture and Porter Blaine records, photographs of Venture label cut from second 

floor), Trial Transcript at 2/22 Vol. II p.26(21) – p.(27)(15)(Rutila Testimony). 

C. The Knauf proposed method, or combination of methods, for selective drywall 
identification do not rise above the level of experimental, and lack the scientific 
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reliability necessary to conduct a board-by-board removal system. 

 
207. Experts retained by Knauf suggested that using a combination of screening tools 

(including XRF and the subjective color coding of wires) eliminated the need to remove all 

drywall in a home with mixed sources of drywall. 

208. For the reasons set forth in the Court's order of February 18, 2010, granting the 

PSC's Daubert motion in part, the Court finds that handheld XRF is unreliable for the purpose of 

identifying CDW on a board-by-board basis. 

209. The Court similarly finds that the observation of corrosion on electrical and 

mechanical systems in homes informs the determination of whether the home, as a whole, suffers 

from corrosive attack associated with CDW as reflected in the screening definitions for Florida 

and CPSC set forth, supra.  P1.1841-0001-0004 (FLA Case Definition), P1.1844-0001(CPSC 

Guidance Problem Drywall), Trial Transcript at 2/19 Vol. II p.8(1-24)(Smith Testimony),  Trial 

Transcript at 2/22 Vol, II p.4 (22) – p.7 (5)(Rutila Testimony). 

210. Despite the utility of these methods for home characterization, they lack the 

precision and accuracy necessary to conduct individual board identification as evidenced by the 

decision by Florida and the CPSC to eliminate this method from any confirmatory testing. Trial 

Transcript at 2/22 Vol. II p.7 (18) – p.8(17)(Rutila Testimony). 

211. PSC expert Dean Rutila explained six reasons why observation of corrosion on a 

wire is not a reliable tool to be used for the purpose of selective identification and removal of 

CDW.  The six reasons are: (1) CPSC and FDOH have determined that it is a screening tool, not 

a tool for CDW board by board identification; (2) no governmental or peer-reviewed 

endorsement for board by board identification; (3) incorrect assumption that effects of corrosive 

CDW are only very localized: these gases actually disburse throughout the house; (4) no 
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available receptacle next to many boards in house, e.g., “scarce” in ceilings; (5) impractical to 

determine where one drywall board stops and next one starts; and (6) can’t guarantee homeowner 

all CDW contamination removed or certify to code officials.  Trial Transcript at 2/22 Vol.II p.9 

(9) – p.10(2) (Rutila Testimony). 

212. Defendant Knauf provided expert reports extensively reporting on the visible 

corrosion of wires as well as findings from their field use of XRF.  The Court finds that this 

method, like the handheld XRF gun, also produced "false negatives," e.g., concluding that 

ceilings and rooms within homes were CDW-free, when subsequent testing of the homes 

demonstrates CDW labels and follow-up laboratory testing confirmed that the board was Chinese 

and was releasing corrosive gases. P1.1851-0003 to 0005, 0029 to 0051 (Streit Supplemental 

Data, ICP and sulfur offgas studies show Orlando and Baldwin boards deemed not CDW, are in 

fact CDW and do offgas at excessive levels), Trial Transcript at 2/22 Vol. II p.34 (8-25) 

(Baldwin Testimony), Trial Transcript at 2/22 Vol. II. p.58 (17) – p.59(10) (Orlando Testimony).  

213. The intervenor homes have suffered corrosive attack and, in order to make the 

plaintiff whole, any system that lacks the ability to definitely identify the offensive drywall is 

unacceptable and rejected by this Court.  The regulatory and scientific record demonstrate that 

removing all drywall from a mixed drywall home is the only method that ensures this goal is 

obtained. 

D. Removal of all drywall in a mixed home is efficient and cost effective 

 
214. Large Florida homebuilders with extensive experience with CDW remediation 

have determined that removal of all drywall in affected homes is efficient and cost-effective, and 

that attempted selective identification and removal of CDW is neither efficient nor cost- 

effective.  P1.1888-0001 to 0016 (Beazer scope of work, authorization), Trial Transcript at 2/19 
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Vol. I p.75 (10) – p.76 (2)(Phillips Testimony), Trial Transcript at 2/22 Vol. I p.98(13–21), 

p.99(6-15)(Rutila Testimony). 

215. The Court finds that removal of all drywall from a CDW home has been 

demonstrated repeatedly to be an efficient method of repair. Trial Transcript at 2/19 Vol. I p. 

74(74-75), p.76(1-3), p.88 (11-14), p.93(5-11)(Phillips Testimony), Trial Transcript 2/19 Vol. II 

p.17 (14-19)(Smith Testimony). 

216. In testimony from homebuilders in Florida, coupled with photographic and 

videographic evidence, the Court finds that a home can be stripped of all drywall in a matter of 

hours.  Trial Transcript at 2/19 Vol. II p.16 (25) - p.17(7)(Smith Testimony), Trial Transcript at 

2/19 Vol.I p. 93 (5-11) (Phillips Testimony). 

217. For complete drywall removal, the removal process does not call for highly-

skilled workers and removes drywall from the home rapidly and efficiently. Trial Transcript at 

2/19 Vol. II p.17(14-19) (Smith Testimony), Trial Transcript at 2/19 Vol. I p.93 (5-11)(Phillips 

Testimony). 

218. For attempted selective drywall removal, assuming that boards could be 

accurately identified (which the Court rejects), CDW would have to be “surgically excised” from 

a mixed CDW home, followed by the installation of new board in its place.  The record shows 

this is neither practical nor cost-efficient.  Trial Transcript at 2/19 Vol.I p.98(1-16)(Phillips 

Testimony), Trial Transcript at 2/19 Vol.II p.17(20) – p.18(7)(Smith Testimony). 

219. The Court finds that selective removal of drywall, with the corresponding need to 

patch the borders between old and new board, is time-consuming and requires a highly-skilled 

drywall installer to attempt to conceal the patch. Beazer Homes projected that to do this type of 

patchwork would require a four-to five-fold increase in cost per square foot, which estimate 
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matched the estimate for such  patch work provided by the experts retained by the PSC.  Trial 

Transcript at 2/19 Vol.I p.95 (6-17), p.98 (1-6)(Phillips Testimony), Trial Transcript at 2/19 Vol. 

II p.17 (8-13)(Smith Testimony). 

220. The Court also finds that walls with certain types of finish applied are extremely 

difficult to repair as it is not possible to "feather" the finish.  Repairs of this sort will not restore 

the home to its original condition.  Trial Transcript at 2/19 Vol.I p.98 (1-16)(Phillips Testimony), 

Trial Transcript at 2/19 Vol. II p.17(20) – p.18(7)(Smith Testimony).  

E. Complete drywall removal makes repairing electrical and mechanical systems in the 
house feasible. 

 
221. The replacement of the electrical wires detailed in Section VII, requires access to 

wall and ceiling cavities currently covered by drywall. 

222. The Court was presented evidence that the network of wires in the home, 

including low and high voltage, phone, cable, and other system wires, is extremely complex and 

dispersed throughout the ceilings and walls. Trial Transcript at 2/22 Vol. II p.30(4-13) (Rutila 

Testimony), Trial Transcript at 2/22 Vol. II p.79(9-16), p.82(20) – p.83(22) (Wright Testimony). 

223. Electrical wires are stapled in place within the wall cavities pursuant to applicable 

building codes.  These wires cannot be removed without gaining access to the wall cavity. Trial 

Transcript at 2/22 Vol. II p.80 (11-14), p.81(3-22), p.82(13) – p.83(3) (Wright Testimony). 

224. The plumbing and mechanical systems in homes, similarly are impossible to 

remove or replace in walls and ceilings when drywall is present. Trial Transcript at 2/19 Vol.II at 

p.23(17) – p.24(3) Smith Testimony, Trial Transcript at 2/22 Vol. II p.90 (1-15) (Wright 

Testimony). 

225. For example, the "line-sets" described in Section VI are installed in a home in one 
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continuous piece from outside compressor to the air handler unit.  For upstairs air handler units, 

these lines frequently run through interior walls and ceilings.  These lines are installed first, and 

wiring, insulation, and other equipment are installed over them, rendering them impossible to 

access for removal and replacement without first removing all drywall.  Trial Transcript at 2/19 

Vol.I p.76 (8-16) (Phillips Testimony), Trial Transcript at 2/19 Vol.II p.21 (7-10)(21-25), p.22 

(21) – p.24(3) (Smith Testimony). 

XIII. REMEDIATING THE HOMES REQUIRES REPLACEMENT OF MANY ITEMS 
BECAUSE THEY ARE CORRODED, OR WILL BE RUINED BY THE 
DRYWALL REMOVAL. 

226. Remediating the homes requires replacement of many items because of practical 

cost considerations. P1.2050-0003 (Summaries of Cost Estimates), Trial Transcript at 2/19 Vol. I 

p.75 (10-23) (drywall), p.77 (5-10) (smoke detectors), p.77 (18-20) (cabinets), p.77 (23) - p.78 

(11) (ductwork), p.78 (12-25) (insulation), p.79 (1-13) (carpets), p.79 (22)- p.80 (10), p.81 (1-6) 

(wiring), p.82 (11) - p.83(1) (counters, tile, cabinets, etc.) (Phillips Testimony), Trial Transcript 

at 2/19 Vol. II p.20 (21) – p.21 (22) (Smith Testimony). 

227. Remediating the homes requires replacement of many items that will be ruined by 

the drywall removal. P1.2027-0028 (Wright Original Report), Trial Transcript at 2/19 Vol. I p.83 

(21) - p.84 (19) (countertops), p.86 (2-19) (wood floors) (Phillips Testimony). 

228. Attempts to store potentially salvageable items in a climate-controlled storage unit 

require significant labor charges and expense. Trial Transcript at 2/19 Vol. I p.83 (13-20) 

(cabinets), p.84 (20-24) (sinks, toilets, shower enclosures) (Phillips Testimony), Trial Transcript 

at 2/19 Vol. II p. 20 (20-22) (Smith Testimony). 

229. It is more cost-effective to replace many items than to attempt storage in a 

climate-controlled storage unit. Trial Transcript at 2/22 Vol. I p.79 (11-13) (carpets), p.83 (13-
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20) (cabinets), p.84 (20-24) (sinks, toilets, shower enclosures) (Phillips Testimony), Trial 

Transcript at 2/19 Vol. II p. 20 (20-22) (Smith Testimony). 

230. The carpet in the houses cannot be adequately protected during the remediation 

process.  P1.2027-022 (Wright Original Report), P1.2006-0015 and -0023 (Bailey Original 

Report), Trial Transcript at 2/19 Vol. I p. 79 (4-6) (Phillips Testimony), Trial Transcript at 2/22 

Vol. II. p. 92 (10-14) (Wright Testimony). 

231. Attempting to remove and store the carpet during the remediation is not cost-

effective.  P1.2027-022 (Wright Original Report), P1.2006-0015 and -0023 (Bailey Original 

Report), P1.2050 (Summaries of Cost Estimates), Trial Transcript at 2/19 Vol. I p. 79 (6-13) 

(Phillips Testimony). 

232. It would be cheaper to replace the carpet than attempt storage and reinstallation. 

P1.2027-022 (Wright Original Report), P1.2006-0015, 0023 (Bailey Original Report), Trial 

Transcript at 2/19 Vol. I  p. 79 (11-13) (Phillips Testimony). 

233. The cabinets in the houses must be removed to gain access to the drywall.  

P1.2016-0088 (SGH Original Report), Trial Transcript at 2/19 Vol. I p. 91 (10-16) (Phillips 

Testimony). 

234. It would not be cost-effective to attempt storage of the cabinets in a climate-

controlled storage unit. Trial Transcript at 2/19 Vol. I p. 83 (13-20) (Phillips Testimony), Trial 

Transcript at 2/19 Vol. II p. 20 (16-22) (Smith Testimony), Trial Transcript at 2/22 Vol. II pp. 

107 (22-25) – 108 (1-2) (Wright Testimony). 

235. It is more cost-effective to replace the cabinets than attempt storage.  Trial 

Transcript at 2/19 Vol. I at p.83 (13-20) (Phillips Testimony), Trial Transcript at 2/22 Vol. II, 

p.107 (22-25) – p.108 (1-2) (Wright Testimony). 
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236. The countertops must be removed during the remediation to gain access to the 

drywall.  P1.2005-0342 (Virtexco Quote for Morgan house.  All other quotes are the same on 

this issue.), Trial Transcript at 2/19 Vol. I p. 82 (11-15) (Phillips Testimony). 

237. The contractors providing estimates for the Virginia homes indicate from 

experience that the countertops will chip or break during removal.  P1.2005-0342 (Virtexco 

Quote for Morgan house.  All other quotes are the same on this issue.). 

238. Beazer testified that the countertops in Florida homes being remediated broke 

during removal. Trial Transcript at 2/19 Vol. I p. 84 (9-15) (Phillips Testimony). 

239. The countertops must be replaced as part of the remediation. P1.2005-0342 

(Virtexco Quote for Morgan house.  All other quotes are the same on this issue.); Trial Transcript 

at 2/19 Vol. I pp. 83 (21-25) – 84 (1-19) (Phillips Testimony). 

240. Tile that is affixed to the drywall will be ruined during the drywall removal.  2/19 

Vol. I, p. 82 (18-21) (Phillips Testimony). 

241. The hardwood or vinyl flooring cannot be adequately protected during the 

remediation process. P1.2016-0089 (SGH Original Report), Trial Transcript at 2/19 Vol. I p. 86 

(7-8) (Phillips Testimony). 

242. The unconditioned air during the remediation process will damage hardwood 

floors.  P1.2016-0089 (SGH Original Report), Trial Transcript at 2/19 Vol. I p. 86 (11-17) 

(Phillips Testimony). 

243. Dust is generated during the remediation process that would intrude into the 

cracks and crevices of the flooring. P1.2006-0015 (Bailey Original Report), Trial Transcript at 

2/22 Vol. II p. 92 (10-14) (Wright Testimony), Trial Transcript at 2/19 Vol. I p. 78 (2-5) (Phillips 

Testimony). 
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244. The hardwood or vinyl flooring must be replaced as part of the remediation.  

P1.2058-001 (Wright Scope of Remediation), Trial Transcript at 2/19 Vol. I p. 86 (11-19) 

(Phillips Testimony), Trial Transcript at 2/22 Vol. II p. 92 (10-16) (Wright Testimony). 

245. The insulation cannot be adequately protected during the remediation process. 

P1.2058-001 (Wright Scope of Remediation). 

246. The insulation will be damaged during the removal of the drywall.  P1.2058-001 

(Wright Scope of Remediation), Trial Transcript at 2/19 Vol. I p. 78 (15-17) (Phillips 

Testimony), Trial Transcript at 2/22 Vol. II p. 93 (5-7) (Wright Testimony). 

247. The insulation will be contaminated with drywall dust during the removal of the 

drywall.  P1.2058-001 (Wright Scope of Remediation), Trial Transcript at 2/19 Vol. I p. 78 (12-

14) (Phillips Testimony), Trial Transcript at 2/22 Vol. II p. 93 (1-3) (Wright Testimony). 

248. The drywall dust cannot be properly cleaned or removed from the insulation.  

P1.2058-001 (Wright Scope of Remediation), P1.2027-0023 (Wright original Report), P1.2016-

0088 (SGH Original Report), Trial Transcript at 2/19 Vol.I p. 78 (12-25) (Phillips Testimony), 

P1-1803-0013, 0036 and 0012 (Photos of debris and dust in insulation fibers after CDW removal 

from a Beazer home).  

249. It is more cost-effective to replace the insulation.  P1.2058-001 (Wright Scope of 

Remediation), Trial Transcript at 2/19 Vol. I p. 78 (19-23) (Phillips Testimony). 

250. Trim, crown molding, and baseboards are ruined during removal of the drywall 

and therefore must also be replaced.  P1.2016-0087 (SGH Original Report), Trial Transcript at 

2/19 Vol.I p. 87 (2-6) (Phillips Testimony), Trial Transcript at 2/19 Vol. II.  p. 20 (9-15) (Smith 

Testimony). 
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XIV. THE PLAINTIFF FAMILIES WILL HAVE TO BE OUT OF THE HOUSE FOR 4-
6 MONTHS DURING REMEDIATION.   

251. The remediation process will require the removal and demolition of most interior 

building components in the homes. P1.2058 (Wright’s Scope of Remediation), Trial Transcript at 

2/22 Vol. II p. 91 (6-16) (Wright Testimony). 

252. The families will need to move out of their homes during the remediation.  Trial 

Transcript at 2/19 Vol. I p. 72 (24-25) (Phillips Testimony). 

253. The contractors providing independent estimates to perform the remediation 

estimate that the process will take four (4) to six (6) months to complete. P1.2050-0003 

(Summaries of Cost Estimates), Trial Transcript at 2/19 Vol. I p. 73 (5-6) (Phillips Testimony), 

Trial Transcript at 2/22 Vol. II p. 95 (25) – p. 26 (6) (Wright Testimony). 

254. Following the completion of the demolition phase of the remediation process, the 

houses will need to air out for thirty (30) days. P1.2006-0083 (Bailey Original Report), P1.2009-

0067 (Debbas Original Report), Deposition of Ronald Bailey (2/2/10) at 304 (21-24). 

255. The air-out is necessary to insure that all sulfur odors are gone. P1.2006-0083 

(Bailey Original Report), P1.2016-0087 (SGH Original Report), Trial Transcript at 2/19 Vol. II 

p. 34 (11-15) (Smith Testimony). 

256. Following the reconstruction phase of the remediation process, the houses will be 

inspected by an independent and qualified engineering company. P1.2016-0084 (SGH Original 

Report), Trial Transcript at 2/22 Vol. II pp. 123 (24) – 124 (7) (Wright Testimony). 

257. The independent and qualified engineering company will provide a letter 

indicating that the remediation has been correctly performed.  P1.2016-0084 (SGH Original 

Report), Trial Transcript at 2/19 Vol. I p. 80 (11-14) (Phillips Testimony). 
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258. The independent and qualified engineering company will provide a letter 

indicating that the homes are safe to be reoccupied.  P1.2016-0084 (SGH Original Report), Trial 

Transcript at 2/22 Vol. II p.123 (24) – p.124 (7) (Wright Testimony). 

259. The families are entitled to alternate living expenses during the remediation 

process.  Trial Transcript at 2/19 Vol. I p. 72 (22-24), p. 73 (8-10) (Phillips Testimony); see also 

Section XIX. 

XV. THE LEACH HOME IS A UNIQUE EXAMPLE OF KNOWN LOCALIZED USE 
OF CHINESE DRYWALL WHICH CAN BE REPAIRED AS A STAND ALONE 
UNIT OF THE HOME, WITHOUT REMOVING ALL DRYWALL IN THE 
HOME.  

260. One of the seven intervenor homes (Leach) provided the Court an example of an 

extremely localized use of CDW in a single room added to the home after home construction 

was completed.  P1.2016-0018, 0110 (Original SGH/Rutila Report), Trial Transcript at 2/22, 

Vol.II, p.44(12-16), p.46(19-25), p.51(14-19), p.52(1-6), p.46(2-7), p.46(9-18) (Leach 

Testimony). 

261. The room was small, and was conceived by the original owner to be used as a 

wine room.  The plaintiffs purchased the home from the original owner, but the room had never 

been utilized for its intended purpose.  P1.2016-0018, 0110 (Original SGH/Rutila Report), Trial 

Transcript at 2/22, Vol.II, p.44(12-16), p.46(19-25), p.51(14-19), p.52(1-6), p.46(2-7), p.46(9-

18) (Leach Testimony).  

262. Because this small room was to be climate-controlled, there were no HVAC 

registers or returns for the HVAC system on the lower floor of the house where the room was 

added.  P1.2016-0018, 0110 (Original SGH/Rutila Report), Trial Transcript at 2/22, Vol.II, 

p.44(12-16), p.46(19-25), p.51(14-19), p.52(1-6), p.46(2-7), p.46(9-18) (Leach Testimony). 

263. After careful investigation, the experts retained by the PSC concluded that no 
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damage had been done to the mechanical systems of the Leach home due to the lack of air 

circulation to or from the room.  P1.2016-0018, 0110 (Original SGH/Rutila Report), Trial 

Transcript at 2/22, Vol.II, p.44(12-16), p.46(19-25), p.51(14-19), p.52(1-6), p.46(2-7), p.46(9-

18) (Leach Testimony). 

264. In the context of a small repair or addition such as this where the corrosive gases 

from CDW are isolated from the other portions of the home by physical and mechanical barriers, 

partial drywall removal in such an area is feasible.  P1.2016-0018, 0110 (Original SGH/Rutila 

Report), Trial Transcript at 2/22, Vol.II, p.44(12-16), p.46(19-25), p.51(14-19), p.52(1-6), 

p.46(2-7), p.46(9-18) (Leach Testimony). 

265. The Court finds, however, that the installation of even small numbers of Chinese 

drywall boards in a home requires extensive repairs and results in significant other consequential 

damages as set forth herein at Section XIX, Subsection F (Leach Damages). 

XVI. THE SCOPE OF WORK FOR THE PSC REMEDY, THE BEAZER HOMES 
REMEDY, AND THE LENNAR REMEDY IS BASICALLY IDENTICAL.  

266. The necessary remediation for these owners involves essentially stripping the 

interior of the homes to the studs. P1.2058-0001 (Wright Scope of Remediation), Trial Transcript 

at 2/19 Vol. I p. 88 (11-14) (Phillips Testimony). 

267. The necessary remediation includes removing all drywall, all electrical wiring, the 

entire HVAC system, and many other items such as appliances, carpet, cabinetry, trim work and 

flooring, that are ruined by the drywall removal or are simply more cost-effective to replace than 

attempt climate-controlled storage. P1.1888-0003 (Beazer Scope of Remediation), P1.2058-0001 

(Wright Scope of Remediation), Trial Transcript at 2/19 Vol. I at 77 (4) - 84 (24) (Phillips 

Testimony), Trial Transcript at 2/22 Vol. I p. 98 (13-21), 99 (16-22) (Rutila Testimony), Trial 

Transcript at 2/22 Vol. II p. 28 (10-13) (Rutila Testimony). 
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268. The scope of this remediation is supported by the scientific evidence presented 

and by the practical evidence presented. Trial Transcript at 2/22 Vol. II  p. 28 (10-13) (Rutila 

Testimony), p. 69 (2-10) (Wright Testimony). 

269. The scientific evidence demonstrated that corrosion has damaged most 

components that contain copper or silver. P1.2016-0109 (SGH Original Report), Trial Transcript 

at 2/22 Vol. II p. 28 (4-6), (10-13) (Rutila Testimony). 

270. The practical evidence demonstrated that selective removal of only CDW is not 

feasible or cost-effective. Trial Transcript 2/19 Vol. I p. 75 (10-25) (Phillips Testimony). 

271. The practical evidence demonstrated that attempting to store or clean or protect 

carpet, cabinetry or flooring is not cost-effective. P1.2050-0003 (Summaries of Cost Estimates), 

Trial Transcript at 2/19 Vol. I p.79 (1-13) (carpets), p.77 (18-20) (cabinets), p.86 (2-19) (wood 

floors) (Phillips Testimony). 

272. The practical evidence demonstrated that items such as trim work and base boards 

are ruined when the drywall is removed.  P1.2016-0087 (SGH Original Report), Trial Transcript 

2/19 Vol. I p. 87 (2-6) (Phillips Testimony), Trial Transcript at 2/22 Vol. II p. 91 (13-16) (Wright 

Testimony). 

273. The necessary remediation proposed by the PSC is essentially the same in all 

material respects as the scope of remediation being utilized by national builders Beazer Homes 

and Lennar Homes. Compare P1.2058-0001 (Wright Scope of Remediation) with P1.1888-0003 

(Beazer Scope of Work) with P1.2016-0105 (Lennar Scope of Work), Trial Transcript at 2/22 

Vol. I p. 99 (16-22) (Rutila Testimony). 

274. National builders Beazer and Lennar have also independently assessed the need 

for their remediation through scientific evidence, practical cost considerations, and hands-on 
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experience with the problem. Trial Transcript at 2/19 Vol. I p. 69 (3-8), p.77 (4) - p.84 (24) 

(Phillips Testimony). 

275. The alternative remedies to a complete remediation that have been tried or 

suggested, such as selective identification and removal of Chinese Drywall, “cleaning” corroded 

wires, switches, and contact points, leaving corroded wires and switches in place, clipping the 

exposed ends of the corroded wires and splicing wires, or making new junction boxes, will not 

make the plaintiff whole, will not be adequate from a scientific or practical standpoint, and will 

not provide safety and marketability to the homeowner. P3.0544-0068-0070 (Acks Report) Trial 

Transcript at 2/19 Vol. I p. 75 (10-25) (selective removal of CDW impossible) (Phillips 

Testimony), Trial Transcript at 2/22 Vol. I p. 125 (2-17) (impossible to reverse damage to wires 

by cleaning) (Rutila Testimony), Trial Transcript at 2/19 Vol. I p. 80 (6-10, 15-22) (leaving 

wires in place, clipping and splicing through junction boxes not to code and impossible to certify 

as safe) (Phillips Testimony).  The impractical and time-consuming prospect of clipping, 

stripping and/or cleaning separate wires in a switch or junction box is demonstrated by reference 

to the sample switch box removed by Beazer’s Jerry Smith from one of the Beazer homes.  

P1.1981 (sample switch box with wiring taken from Beazer home).  

XVII. THE COSTS OF REPAIRING VIRGINIA CDW HOMES IS ON AVERAGE 
$86/SQUARE FOOT. 

276. The average cost per square foot to repair the Germano homes is $86. P1.20509-

0001 (Remediation Estimate Averages), Trial Testimony at 2/22 Vol. II  p. 120 (12-14) (Wright 

Testimony). 

277. The average cost is the average of independent quotes from two local reputable 

Virginia contractors. P1.2050-0003 (Summaries of Cost Estimates), Trial Testimony at 2/22, 

Vol. II p. 117 (14-20) (Wright Testimony). 
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278. Each contractor was provided a defined scope of work for the homes. P1.2027-

0130 (Portion of Contractor Scope), Trial Testimony at 2/22, Vol. II p. 104 (8-11) (Wright 

Testimony). 

279. The defined scope of work for the homes is virtually identical to the Beazer scope 

of work.  P1.1888-0003 (Beazer Scope of Work), Trial Testimony at 2/22 Vol. II p. 95 (11-13) 

(Wright Testimony). 

280. An independent quote was obtained from a smaller contractor that specializes in 

the remodeling and new construction of homes. P1.2050-0003 (Summaries of Cost Estimates), 

Trial Testimony at 2/22 Vol. II, p. 103 (9-13) (Wright Testimony). 

281. An independent quote was obtained from a larger contractor that specializes in 

multi-family and commercial construction.  P1.2005-0364 (Portion of Virtexco Estimate), Trial 

Testimony at 2/22 Vol. II p. 103 (20-23) (Wright Testimony). 

282. The cost per square foot to repair includes demolition and disposal of all damaged 

and affected building components in the homes. P1.2058-0001 (Wright’s Scope of Remediation), 

P1.2050-0003 (Summaries of Cost Estimates), Trial Testimony at 2/22 Vol. II p. 93 (13-21) 

(Wright Testimony). 

283. The cost per square foot to repair includes replacement of all drywall. P1.2058-

0001 (Wright’s Scope of Remediation), Trial Testimony at 2/22 Vol. II, p. 70 (12-17) (Wright 

Testimony); see also P2.0239-0007 (Muller, Control of Corrosive Gases). 

284. The cost per square foot to repair includes replacement of the entire HVAC 

assembly. P1.2058-0001 (Wright’s Scope of Remediation), Trial Testimony at 2/22 Vol. II p. 87 

(13-16) (Wright Testimony). 
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285. The cost per square foot to repair includes replacement of all electrical wiring and 

devices such as receptacles and switches. P1.2058-0001 (Wright’s Scope of Remediation), Trial 

Testimony at 2/22 Vol. II p. 75 (11-16) (Wright Testimony). 

286. The cost per square foot to repair includes replacement of items that are damaged 

during the removal of the drywall, i.e., trim and baseboards. P1.2058-0001 (Wright’s Scope of 

Remediation), Trial Testimony at 2/22 Vol. II p. 91 (6-16) (Wright Testimony). 

287. The cost per square foot to repair includes replacement of items that are less 

expensive to replace than store, i.e., carpet. P1.2058-0001 (Wright’s Scope of Remediation), 

Trial Testimony at 2/22 Vol. II p. 92 (8-16) (Wright Testimony). 

288. The cost per square foot does not include the replacement of the exterior shell of 

the house, including windows, exterior doors, structural members, exterior siding, roof trusses, 

the roof, concrete, and nails. P1.2058-0001 (Wright’s Scope of Remediation). 

289. The average cost to repair was compared to RS Means data. Trial Testimony at 

2/22 Vol. II p. 112 (18-22) (Wright Testimony). 

290. The average cost to repair complies with RS Means data. Trial Testimony at 2/22 

Vol. II p. 116 (16-18) (Wright Testimony). 

291. RS Means compiles data on a national basis for cost to repair and replace building 

components. P1.2027-0162 – 0165 (RS Means Data Excerpt, Trial Testimony at 2/22, Vol. II p. 

112 (25), p. 113 (1-8) (Wright Testimony). 

292. The average cost to repair the Morgan house is $232,491. P1.2059-0001 

(Remediation Estimate Averages), Trial Testimony at 2/22 Vol. II, p. 117 (22-24) (Wright 

Testimony). 
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293. The average cost to repair the Baldwin house is $257,730.  P1. 2059-001 

(Remediation Estimate Averages), Trial Testimony at 2/22 Vol. II p. 117 (25), p. 118 (1) (Wright 

Testimony). 

294. The average cost to repair the Orlando house is $249,140.  P1. 2059-001 

(Remediation Estimate Averages), Trial Testimony at 2/22 Vol. II, p. 118 (2-3) (Wright 

Testimony). 

295. The average cost to repair the Leach house is $14,957.  P1. 2059-001 

(Remediation Estimate Averages), Trial Testimony at 2/22 Vol. II, p. 118 (4-5) (Wright 

Testimony). 

296. The average cost to repair the Michaux house is $198,142.  P1.2059-001 

(Remediation Estimate Averages), Trial Testimony at 2/22 Vol. II, p. 118 (6-7) (Wright 

Testimony). 

297. The average cost to repair the McKellar house is $194,720.  P1.2059-001 

(Remediation Estimate Averages), Trial Testimony at 2/22 Vol. II  p. 118 (8-9) (Wright 

Testimony). 

298. The average cost to repair the Heischober house is $312,755.  P1.2059-001 

(Remediation Estimate Averages), Trial Testimony at 2/22 Vol. II p. 118 (10-11) (Wright 

Testimony). 

XVIII. PLAINTIFF HOMEOWNERS HAVE SUFFERED PROPERTY DEVALUATION 
CAUSED BY THE CHINESE DRYWALL CONTAMINATION 

299. Kenneth Acks is an expert in the field of estimating economic impacts of 

environmental hazards upon real estate.  Trial Deposition of Kenneth Acks (2/2/10) at 10-28.  
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300. Mr. Acks utilized reliable methodologies in reaching his conclusions with respect 

to the diminution in values of the seven properties as a result of the contaminated Chinese 

drywall.  Trial Deposition of Kenneth Acks (2/2/10) at p.60- p.72, p.80- p.82, p.84- p.102. 

301. The diminution in value of each of the seven properties as a result of the 

contaminated Chinese drywall, assuming that the property has been remediated or will be 

remediated with costs not borne by the property owner, is as follows: (1) 4020 Dunbarton Circle 

in Williamsburg – appraised value of $382,000, diminution of 25% and a diminution value of 

$95,500; (2) 4043 Dunbarton Circle in Williamsburg – appraised value of $475,000, diminution 

of 10% and a diminution value of $46,500; (3) 4091 Dunbarton Circle in Williamsburg – 

appraised value of $381, 000, diminution of 25% and a diminution value of $95,250; (4) 8495 

Ashington Way in Williamsburg – appraised value of $382,000, diminution of 25% and a 

diminution value of $95,500; (5) 1008 Hollymeade Circle in Newport News – appraised value of 

$230,000, diminution of 20% and a diminution value of $46,000; (6) 901 Eastfield Lane in 

Newport News – appraised value of $267,500, a diminution value of 20% and a diminution value 

of $53,500; and (7) 214 A 80th Street in Virginia Beach, appraised value of $635,000, diminution 

of 30% and a diminution value of $190,500.  P3.0563-0001 (Table with the descriptions of the 

seven properties, the assessed values, and the appraised values as of August 31, 2008) and 

P3.0569-0001 (Table with the diminution in values of the seven properties) Trial Deposition of 

Kenneth Acks (2/2/10) at p.46- p.48, p.106- p.109. 

302. Assuming that these properties are unremediated, the value of each of the seven 

homes as a result of the contaminated Chinese drywall decreases by an additional 5%, except for 

4043 Dunbarton Circle which remains at a diminution value of 10%, plus the costs of the 

remediation.  Trial Deposition of Kenneth Acks (2/2/10) at p.112- p.113. 
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XIX. PLAINTIFFS HAVE SUFFERED PAST DAMAGES AND FUTURE DAMAGES 
IN THE FORM OF PROPERTY DAMAGE, PERSONAL PROPERTY 
DAMAGES, LOSS OF USE AND ENJOYMENT AND OTHER COMPENSABLE 
DAMAGES UNDER VIRGINIA LAW. 

 A. Deborah and William Morgan- Background 

 
303. Deborah and William Morgan own 8495 Ashington Way, Williamsburg, VA. 

P3.0419-0001- P3.0419-0003, P3.0398-0001 (Morgan deed, Morgan house photo), Trial 

Transcript at 2/19, Vol. I, p. 49 (25) - p.50 (5), (Morgan's Testimony). 

304. The Morgan home has 3,079 square feet.  P1.2059-0001 (Remediation Estimate 

Averages).  

305. The Morgans have been married 27 years, and have two daughters and a 

grandchild on the way. Trial Transcript at 2/19, Vol.I, p. 49 (17-24), (Morgan's Testimony). 

306. Bill Morgan retired from the Newport News police force as a master police 

detective after 24 years.  He works now as a security manager for Camp Perry in Williamsburg. 

Trial Transcript at 2/19, Vol.I, p.50 (11) - p.51 (2), (Morgan's Testimony). 

307. Deborah teaches teachers as an instructional coach for the Newport News public 

school system.  She was named teacher of the year for 3 years during her career. Trial Transcript 

at 2/19, Vol.I, p.51 (3-9), (Morgan's Testimony). 

308. The Morgans purchased their home on July 14, 2006, for $383,199.89. P3.0419-

0001- P3.0419-0003 (Morgan deed), Trial Transcript at 2/19, Vol. I, p.51 (10-13), (Morgan's 

Testimony), P3.0637-0011- P3.0637-0012 (Tuthill's Supplemental Exhibit Morgan-1 (Revised 

for Trial Testimony) (The PSC tenders Ms. Tuthill, and the Court accepts her, as an expert in 

financial accounting and analysis.  Trial Deposition of J.C. Tuthill (2/4/10) at p.19- p.24)).1 

                                                 
1 The forensic accountant, J. C. Tuthill, issued a Revised Supplemental Expert Report of Legier & Co on February 
3, 2010, attaching separate schedules of damages for each plaintiff-intevenor. P3.0622-0001- P3.0622-0015.  The 
“cost of remediation” listed for each plaintiff-intevenor in Ms. Tuthill’s report was the amount contained in the 

Case 2:09-md-02047-EEF-JCW   Document 1514    Filed 03/03/10   Page 65 of 116



 65

309. For a 2007 refinance, the home was appraised for $470,000.00. P3.0419-0001- 

P3.0419-0003, P3.0426-0001 - P3.0426-18 (Morgan Refinance Appraisal April 2007). 

310. The Morgans chose to move inland to higher ground to avoid flooding. Trial 

Transcript at 2/19, Vol. I, p.52 (12-16), (Morgan's Testimony). 

311. Bill and Deborah developed a strong attachment to 8495 Ashington Way the first 

time they saw it.  While it was under construction they would drive to see it 2-3 times per week.  

Mr. Morgan would climb through the windows to look at it.   It was their dream home.  Trial 

Transcript at 2/19, Vol. I, p.52 (17) - p.53 (1), (Morgan's Testimony). 

312. The house was two stories.   The entire rear  of the house is basically one room.  

The dining room opens to the kitchen, the kitchen into the family room. Trial Transcript at 2/19, 

Vol.I, p.53 (5-13), (Morgan's Testimony). 

313. The Morgans moved in on July 13 or 14, 2006.  Trial Transcript at 2/19, Vol.I, 

p.54 (17-21), (Morgan's Testimony). 

314. They moved out of the home on June 23, 2009, having lived there just one month 

short of 3 years. P3.0407-0001- P3.0407-0014 (Lease), Trial Transcript at 2/19, Vol.I, p.55 (1-6), 

p.58 (1-5), (Morgan's Testimony). 

315. The Morgans complained that the house had a rotten chemical smell while the 

Morgans lived there.  Mrs. Morgan noticed the odor from the first day that they moved into the 

house; Mr. Morgan noticed it when they would leave for the weekend and then return.  Trial 

Transcript at 2/19, Vol.I, p.53 (23) - p.54 (7), (Morgan's Testimony). 

                                                                                                                                                             
expert report of Ronald E. Wright.  P1.2027-0001- P1.2027-0298.  Mr. Wright testified to an increased “cost of 
remediation” figure for each Virginia home than was stated in his expert report.  In order to conform Ms Tuthill’s 
cost of remediation estimates to those provided by Mr. Wright, Ms. Tuthill  has executed an affidavit which was 
attached to the Plaintiffs’ Steering Committee’s Motion to Substitute Exhibits To Conform to Evidence filed on 
Thursday, February 25, 2010. (Docket No. 1365). The affidavit of Ms. Tuthill has revised schedules of damages for 
each plaintiff- intevenor reflecting the “cost of remediation” contained in the transcript and in the record. These new 
schedules of damages bear exhibit number P3.0637-0001- P3.0637-0014. 
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316. The hot water heater of the Morgan home failed in the summer or fall of 2008, 

only two years after they moved in. Initially the electronic control box for it was replaced, but 

that remedy didn't work and the entire hot water heater was replaced. Trial Transcript at 2/19, 

Vol.I, p.54 (7-12), p.54 (22-25), (Morgan's Testimony). 

317. After the water heater failed, one of their upstairs outlets failed, which tripped a 

circuit breaker.  Then two separate outlets in different rooms upstairs failed, but those failures 

did not trip the circuit breaker. Trial Transcript at 2/19, Vol. I, p.55 (7-13), (Morgan's 

Testimony). 

318. There was also an electrical short in the Morgans' HVAC system which caused a 

burning smell.  When the system was turned off awhile, the burning smell stopped; but when it 

was turned back on, the smell returned. The Morgans slept through the night without heat. Mr. 

Morgan called an HVAC repair service, which advised that the short happened because a nut 

holding wires together had been burned through; but the repairman could not explain why that 

happened after testing the system. Trial Transcript at 2/19, Vol. I, p.55 (7-25), (Morgan's 

Testimony). 

319. The Morgans arranged for a more experienced company to inspect the HVAC 

system.  The inspector noticed a leak in the system, following which it was necessary to replace 

the HVAC coils in March or April 2009. P3.0433-0001 - P3.0437-0001 (Morgan HVAC Repair 

Receipts), Trial Transcript at 2/19, Vol.I, p.56 (2-16), (Morgan's Testimony). 

320. Due to their concern for fire safety following these developments, the Morgans 

bought two fire extinguishers for their home.  Still, Mr. Morgan worried when he and his wife 

went to sleep that the house might catch fire, since the outlets had failed without tripping the 

circuit breakers. P3.0430001- P3.0430-0002 (Morgan Fire Extinguisher Receipts), Trial 
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Transcript at 2/19, Vol. I, p.56 (17-25), (Morgan's Testimony). 

321. In addition, the Morgans' smoke detector stopped working a year ago, as did a 

couple of computers, and a TV. The control panel for the security system had to be replaced. 

Trial Transcript at 2/19, Vol.I, p.58 (6-14), (Morgan's Testimony). 

322. Counsel sent the Morgan’s TV for laboratory analysis and the TV circuitry was 

found to be corroded. Trial Transcript at 2/19, Vol. I, p.58 (17-24), (Morgan's Testimony). 

323. Mr. Morgan initially was reluctant to believe his home had CDW.  Trial 

Transcript at 2/19, Vol. I, p.57 (13-14), (Morgan's Testimony). 

324. Mr. Morgan eventually found a "Venture Supply" label on the CDW in his attic. 

Trial Transcript at 2/19, Vol. I, p.57 (18-23), (Morgan's Testimony). 

325. The Venture label was discovered in March or April 2009, and the Morgans 

moved out on June 23, 2009. Trial Transcript at 2/19, Vol. I, p.58 (1-5), (Morgan's Testimony). 

326. After the Morgans left their home, they moved into a rental home for which they 

pay $1,900 per month.  They could not also afford to pay their mortgage of $2,835 per month, so 

they filed for bankruptcy protection.  P3.0409-0001, P3.0407-0001-P3.0404-0014 (Morgan 

Chapter 13 Receipt, Morgan Lease), Trial Transcript at 2/19, Vol. I, p.59 (4-13), (Morgan's 

Testimony). 

327. Filing for bankruptcy was made necessary because the Morgans could not afford 

their mortgage payments. Trial Transcript at 2/19, Vol I, p.59 (14-15); p.59 (16-25), (Morgan's 

Testimony). 

328. Both Mr. Morgan and his elder daughter are cancer survivors, and the Morgans’ 

younger daughter still lived with them at 8495 Ashington Way.  The family was unwilling to 

endure further exposure to Chinese drywall. Trial Transcript at 2/19, Vol. I, p.59 (25) - p.60 (3), 
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(Morgan's Testimony). 

329. Mr. Morgan was credible in his testimony as to the difficulty of missing mortgage 

payments. Trial Transcript at 2/19, Vol. I, p.60 (4-7), (Morgan’s Testimony). 

330. The Morgans are still in bankruptcy. They paid out-of-pocket costs for their 

bankruptcy filing as well as attorney's fees. P3.0409-0001 (Morgan Chapter 13 Receipt), Trial 

Transcript at 2/19, Vol.I, p.60 (8-12), (Morgan's Testimony), Trial Transcript at 2/19, Vol.I, p.60 

(4-7), (Morgan's Testimony). 

331. The Morgans have received a letter from the bankruptcy trustee to the effect that 

the mortgage company will be allowed to foreclose on their home; and this probably will occur 

in the near future, unless the company decides it does not want the property. Trial Transcript at 

2/19, Vol.I, p.60 (13-18), (Morgan's Testimony). 

332. Mr. Morgan has spent a significant amount of time allowing access to his home 

for testing and inspection, and gathering receipts for all of his expenses. Experts have reviewed 

all of his damaged possessions in order to obtain estimates on costs. He also worked with a CPA 

in New Orleans to prepare a summary of economic losses.  The summary is a fair and accurate 

statement reflecting his economic damages. Trial Transcript at 2/19, Vol.I, p.60 (21) - p.61 (20), 

(Morgan's Testimony). 

B. Morgan- Damages 

 
333. The average cost of remediation of the Morgan home is $232,491. P1.2059-0001, 

P3.0637-0011-P3.0637-0012 (Remediation Estimate Averages, Tuthill's Supplemental Exhibit 

Morgan-1 (Revised for Trial Testimony)).  

334. The loss of the Morgan's personal property is $886.  P3.0546-0001- P3.0546-

0039, P3.0637-0011-P3.0637-0012 (David Maloney's expert report (David J. Maloney  is a 
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Certified Member of the International Society of Appraisers (ISA) , and the PSC  requests that 

the Court accept his expert opinions in the discipline of personal property appraisal. P3.0545-

0009) (Maloney C.V.)),2 Tuthill’s Supplemental Exhibit Morgan-1 (Revised for Trial 

Testimony)). 

335. The past and future repair costs for the Morgans, including the Home 

Environmental Inspection post-remediation, is $13,876.29. P3.0637-0011-P3.0637-0012 

(Tuthill's Supplemental Exhibit Morgan-1 (Revised for Trial Testimony)).  

336. Prior to the discovery of Chinese drywall, the assessed value of the home was 

$419,200.00. The appraised value is $382,000.00.  With 25% diminution due to Chinese drywall, 

the Morgans have suffered a $95,500.00 diminution in value.  P3.0563, P3.0569, P3.0637-0011-

P3.0637-0012 (Acks Trial Deposition (2/2/10) Exhibit 5, Acks Exhibit 11, Tuthill's 

Supplemental Exhibit Orlando-1 (Revised for Trial Testimony)), Deposition of Kenneth Acks 

(2/2/10) at p.48, Deposition of Kenneth Acks (2/2/10) at p.108(19-23). 

337. The economic losses associated with the Morgan's foreclosure and bankruptcy are 

$120,080. P3.0637-0011-P3.0637-0012 (Tuthill's Supplemental Exhibit Morgan-1 (Revised for 

Trial Testimony)), Deposition of J.C. Tuthill (2/4/10) p.95- p.103. 

338. The total of the Morgans past and future economic losses is $466,745.52. 

P3.0637-0011-P3.0637-0012 (Tuthill's Supplemental Exhibit Morgan-1 (Revised for Trial 

                                                 
2 The strong, abnormal smell in the seven plaintiff-intevenor’s homes is also found in the fabric of home furnishings.  
Expert Report of Frederick Appraisal, Claims & Estate Services, P3.0545-0001-P3.0546-0039, at p. 2. 
The fabric furnishings exposed to Chinese Drywall are non-marketable, and thus, have a zero value as a result of the 
exposure.  Frederick Appraisal, Claims & Estate Services, P3.0545-0001-P3.0546-0039, p. 4.  No known market 
exists in which a potential buyer who is knowledgeable about the fabric furnishing’s exposure to Chinese Drywall 
will purchase the items; the buyer will instead opt to purchase an item that has not been exposed to Chinese Drywall 
and has absorbed the sulfur gasses. This concept is similar to that found for properties exposed to asbestos, certain 
mold and mildew, and fire-caused smoke odor. Frederick Appraisal, Claims & Estate Services, P3.0545-0001-
P3.0546-0039, p. 4. 
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Testimony)). 

339. The Morgans have suffered the loss of use and enjoyment of their home and 

personal property.  Their “dream home” became their worst nightmare.  Repeated electronic 

failures and the real possibility of electrical fires, coupled with concerns for their family’s health, 

forced the Morgans to abandon their “dream home”, to put the “dream home” into foreclosure 

and to file for bankruptcy.  The Morgans moved out of the house on June 23, 2009 and will 

never return.  Trial Transcript at 2/19, Vol.I, p. 49 (17)- p. 61 (25) (Morgan’s Testimony), 

P3.0546-0001 - P3.0546-0039 (Expert report of David Maloney), P3.0637-0011-P3.0637-0012 

(Tuthill's Supplemental Exhibit Morgan-1 (Revised for Trial Testimony). 

340. Assuming remediation is complete within six months, the total of damages proven 

by the Morgans is $466,745.52, plus an award for loss of use and enjoyment of the home to be 

determined by the Court.  P3.0637-0011-P3.0637-0012 (Tuthill's Supplemental Exhibit Morgan-

1 (Revised for Trial Testimony). 

C. Jerry and Inez Baldwin - Background 

 
341. Jerry and Inez Baldwin bought their single-family home with Chinese drywall at 

4020 Dunbarton Circle in Williamsburg, Virginia, on November 21, 2006, for $376,719.15. 

P3.0179-0001 (Baldwin Deed), Trial Transcript at 2/22, Vol.II, p.31 (13-20) (Baldwin's 

Testimony). 

342. They lived in the Atlanta area when Mr. Baldwin accepted a new position with his 

employer in Newport News, VA. Trial Transcript at 2/22, Vol.II, p.32 (15-19) (Baldwin's 

Testimony). 

343. The Baldwins selected this newly-constructed home at the time when Mrs. 

Baldwin’s mother was living with them, they needed a house with a full bathroom and bedroom 
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on the first floor for her convenience.  Trial Transcript at 2/22, Vol.II, p.32 (20) - p.33 (7) 

(Baldwin's Testimony). 

344. The  Baldwins’ down payment was $100,000, and they also paid for $12,000 in 

upgrades.  The Baldwins made this down payment in order to reduce their mortgage payments. 

Trial Transcript at 2/22, Vol.II, p.33 (8-17) (Baldwin's Testimony). 

345. The move-in date was late November 2006. Trial Transcript at 2/22, Vol.II, p.32 

(9-10) (Baldwin's Testimony). 

346. Jerry and Inez Baldwin still live in the house at 4020 Dunbarton Circle because 

they cannot afford to move out and make both pay mortgage and rent payments.  Trial Transcript 

at 2/22, Vol.II, p.32 (11-14) (Baldwin's Testimony). 

347. Mr. Baldwin worries about the health of his family, including his 33-year old son 

and grandchildren when they visit.  Trial Transcript at 2/22, Vol.II, p.38 (12-16) (Baldwin's 

Testimony). 

348. The Baldwin residence has 2,957 square feet. P1.2059-0001 (Wright’s 

Remediation Estimate Averages). 

349. The Baldwin house has Chinese drywall from Venture Supply. P3.0200-0001 

(Venture Supply Invoice), Trial Transcript at 2/22, Vol.II, p.34 (23-25) (Baldwin's Testimony). 

350. The Baldwins are on a third set of HVAC coils in the garage (the previous two 

having failed).  Their microwave and refrigerator failed; and their thermostat failed.  P3.0207-

0001- P3.0211-0001, P3.0212-0001, P3.0215-0001, P3.0204-0001, P3.0205-0001, P3.0206-0001 

(HVAC Repairs, Microwave repairs, Refrigerator repairs), Trial Transcript at 2/22, Vol.II, p.32 

(1-10) (Baldwin's Testimony). 

351. Two computers in the Baldwin home also have failed.  These were located in the 
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office on the first floor, what would have been Mrs. Baldwin's mother's bedroom. P3.0204-0001, 

P3.0205-0001, P3.0206-0001 (Computer repair & replacement), Trial Transcript at 2/22, Vol.II, 

p.32 (1-10), p.33 (18-24) (Baldwin's Testimony). 

352. When the computers failed, the Baldwin family lost personal photography, 

recipes, and documents.  They had not backed up the computer and the data was irretrievable. 

Trial Transcript at 2/22, Vol.II, p.35 (3-8) (Baldwin's Testimony).  This irreplaceable personal 

property had unique and significant value for these Plaintiffs. 

353. Knauf's experts tested the ceiling in the first floor office, and reported that the 

drywall was domestic and not Chinese.  Mr. Rutila (plaintiffs’ expert) drilled core samples and 

tested them in a lab; he concluded that the drywall was indeed Chinese and was releasing 

corrosive gases. Trial Transcript at 2/22, Vol.II, p.34 (8) - p.35 (2) (Baldwin's Testimony). 

354. The lamp brought into the courtroom was also in the first floor office. (The lamp 

was discussed by Mr. Rutilla as having corrosion in its cord.) Trial Transcript at 2/22, Vol.II, 

p.33 (23) - p.34 (4) (Baldwin's Testimony). 

355. Mr. and Mrs. Baldwin wish to remediate their whole house, both floors, because 

they have had failures on both floors. Trial Transcript at 2/22, Vol.II, p.35 (17-18) (Baldwin's 

Testimony). 

356. For example, the coils on their second floor air handler are black, and the 

Baldwins have been told that they need to be replaced. Trial Transcript at 2/22, Vol.II, p.35 (9-

18) (Baldwin's Testimony). 

357. When the home is remediated, the Baldwins will have to move out of the house, 

which will represent a hardship for them. Trial Transcript at 2/22, Vol.II, p.35 (19-22) (Baldwin's 

Testimony). 
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358. U.S. Senator Mark Warner of Virginia contacted the Baldwins’ mortgage lender, 

which offered a forbearance of payments for three months.  The interest would accrue and would 

be due at the end of the 3 months. The lender was willing to discuss extending the forbearance at 

the end of the 3 months. The Baldwins declined. Trial Transcript at 2/22, Vol.II, p.35 (23) - p.36 

(25) (Baldwin's Testimony). 

359. Jerry and Inez Baldwin have tried to refinance their mortgage loan to take 

advantage of lower interest rates, but they were unable to find a lender which would loan money 

for a Chinese drywall home. Trial Transcript at 2/22, Vol.II, p.37 (1-12) (Baldwin's Testimony) 

360. Jerry Baldwin is 59 and had hoped to retire in 6 years to collect a higher social 

security payment. However, the home is Williamsburg represents a major portion of his financial 

assets.  If the bank forecloses and the $265,000 mortgage balance becomes due, this would 

deplete virtually all of this family’s savings. Trial Transcript at 2/22, Vol.II, p.37 (13) - p.38 (6) 

(Baldwin's Testimony). 

361. Mr. and Mrs. Baldwin have been diligent in saving and planning for retirement; 

but the economic consequences of the events associated with CDW have had a devastating 

impact on their lives. Trial Transcript at 2/22, Vol.II, p.38 (19-25) (Baldwin's Testimony). 

362. Mr. and Mrs. Baldwin worked with counsel and a forensic accountant (J.C. 

Tuthill) to verify that the summary exhibit attached to the Tuthill report is an accurate statement 

of the financial damages these plaintiffs have suffered. P3.0637-0001- P3.0637-0002 (Tuthill's 

Supplemental Exhibit Baldwin-1 (Revised for Trial Testimony). 

D. Baldwin -Damages 

 
363. The cost of remediation of the Baldwin home is $257,730.00. P1.2059-0001 

(Wright’s Remediation Estimate Averages), P3.0637-0001- P3.0637-0002 (Tuthill's 
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Supplemental Exhibit Baldwin-1 (Revised for Trial Testimony). 

364. The remediation of the Baldwin home should take between 4 and 6 months.  

365. The future alternative living costs, non- recurring, for the Baldwins is $7,895.43. 

P3.0637-0001- P3.0637-0002 (Tuthill's Supplemental Exhibit Baldwin-1 (Revised for Trial 

Testimony). 

366. The alternative living costs recurring on a monthly basis post-trial and when the 

remediation is done are $4,844.98.  P3.0637-0001- P3.0637-0002 (Tuthill's Supplemental 

Exhibit Baldwin-1 (Revised for Trial Testimony). 

367. The loss of personal property of the Baldwins is $2,075.00.  P3.0546-0001- 

P3.0546-0039 (Expert report of David Maloney), P3.0637-0001- P3.0637-0002 (Tuthill's 

Supplemental Exhibit Baldwin-1 (Revised for Trial Testimony). 

368. The cost for repairs of the Baldwin property, both past and future, including the 

Home Environmental Inspection post-remediation, is $17,769.80. P3.0637-0001- P3.0637-0002 

(Tuthill's Supplemental Exhibit Baldwin-1 (Revised for Trial Testimony). 

369. Prior to the discovery of Chinese drywall, the assessed value of the home was 

$364,300.00. The appraised value is $382,000.00.  With 25% diminution due to Chinese drywall, 

the Baldwin's have suffered a $95,500.00 diminution in value. P3.0563-0001 (Trial Deposition 

of Kenneth Acks (2/2/10) Exhibit 5), P3.0569-0001 (Acks Exhibit 11), P3.0637-0001- P3.0637-

0002 (Tuthill's Supplemental Exhibit Baldwin-1 (Revised for Trial Testimony), Trial Deposition 

of Kenneth Acks (2/2/10) at p.47 (17-19), Trial Deposition of Kenneth Acks (2/2/10) p.107(16) - 

p.108(5). 

370. The additional costs to the Baldwins due to the inability to refinance are 

$27,159.00. P3.0637-0001- P3.0637-0002 (Tuthill's Supplemental Exhibit Baldwin-1 (Revised 
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for Trial Testimony). 

371. The total of all past and future, non-recurring economic damages for the 

Baldwin's is $408,129.23. P3.0637-0001- P3.0637-0002 (Tuthill's Supplemental Exhibit 

Baldwin-1 (Revised for Trial Testimony). 

372. The total monthly recurring economic damages for the Baldwin's is $4,844.98 per 

month for March- August 2010.  Additional monthly expenses of $4,844.98 would be suffered if 

remediation takes longer than six months to complete. P3.0637-0001- P3.0637-0002 (Tuthill's 

Supplemental Exhibit Baldwin-1 (Revised for Trial Testimony). 

373. The Baldwins have suffered the loss of use and enjoyment of their home.  Jerry 

and Inez Baldwin worked during their 40 year marriage to build enough equity in their home 

which would enable them to retire in 7 years.  (They pride themselves in never missing a 

mortgage payment.)  They have lost that financial security their home provided.  The Baldwins 

have also lost 2 computers (and the data thereon), a refrigerator, a microwave, and have suffered 

through more air conditioning problems in the 3 years they have been in the home than the 

average person experiences in their lifetime. P3.0546-0001- P3.0546-0039 (Expert report of 

David Maloney), P3.0637-0001- P3.0637-0002 (Tuthill's Supplemental Exhibit Baldwin-1 

(Revised for Trial Testimony), Trial Transcript at 2/22, Vol.II, p.31 (12) - p.38 (25) (Baldwin's 

Testimony). 

374. Assuming remediation is complete within six months of trial, the total of 

economic damages proved by the Baldwins is $437,199.11 plus an award for loss of use and 

enjoyment of the home to be determined by the Court.  P3.0637-0001- P3.0637-0002 (Tuthill's 

Supplemental Exhibit Baldwin-1 (Revised for Trial Testimony). 
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E. Joe and Cathy Leach – Background 

 
375. Joe and Cathy Leach purchased a single family home at 4043 Dunbarton Circle in 

Williamsburg, Virginia, on July 23, 2008, for $475,000.00. P3.0295-0001- P3.0295-0003 (Leach 

Deed), Trial Transcript at 2/22, Vol.II, p.44 (4-11) (Leach's Testimony). 

376. The previous owners added a wine room to the basement, which has the Chinese 

Drywall.  Trial Transcript at 2/22, Vol.II, p.46 (19-25), p.44 (12-16) (Leach's Testimony). 

377. The house only has 8 sheets of Chinese Drywall. Trial Transcript at 2/22, Vol.II, 

p.46 (19-25), p.44 (12-16) (Leach's Testimony). 

378. The wine room has no HVAC vents so the air doesn't circulate when the door is 

closed. They keep the door closed all the time. Trial Transcript at 2/22, Vol.II, p.51 (14-19), p.52 

(1-6) (Leach's Testimony). 

379. The house is a ranch-style construction with a full basement.  It is built in equal 

sizes on both levels, and features a bonus room above the garage.  The main level is three 

bedrooms, dining and living rooms and kitchen; the downstairs has an office, an entertainment 

room and another full master suite. Trial Transcript at 2/22, Vol.II, p.44(21) - p.45(2) (Leach's 

Testimony). 

380. The prior owners used a dehumidifier in the home’s wine room, but the 

dehumidifier failed. Trial Transcript at 2/22, Vol.II, p.51 (21-25) (Leach's Testimony). 

381. The house is two levels on a hill.  The basement is fully redone. Trial Transcript 

at 2/22, Vol.II, p.45 (3-10) (Leach's Testimony). 

382. Mr. Leach is a military officer for the Department of Defense, working on special 

operations projects.  He often is called to duty away from home.  Trial Transcript at 2/22, Vol.II, 

p.43 (17-25), p. 48 (17-21) (Leach's Testimony). 
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383. Cathy and Joe Leach currently live in the home with their two children, Joseph 

and Sarah. Trial Transcript at 2/22, Vol.II, p.45 (11-13) (Leach's Testimony). 

384. Cathy Leach’s parents used to live in the full suite in the basement.  When the 

family’s young son Joseph went downstairs to visit his grandparents, he would get nosebleeds.  

Joseph was instructed not to go downstairs for two weeks; the nosebleeds stopped.  Once, he 

went downstairs and the bleeds began. Trial Transcript at 2/22, Vol.II, p.45 (14) - p.46 (1) 

(Leach's Testimony). 

385. The wine room had been added by the previous owners to maximize space by 

finishing off the under part of the porch.  It is 10 by 10. Trial Transcript at 2/22, Vol.II, p.46 (9-

18) (Leach's Testimony). 

386. The Leach family lost about 2400 square feet of their home when they shut off the 

basement due to CDW. P3.0284-0001 (Leach Floor Plan), Trial Transcript at 2/22, Vol.II, p.48 

(9-13) (Leach's Testimony). 

387. Cathy Leach's parents lived in the finished basement of the house, but moved out 

because of the Chinese drywall and the respiratory symptoms the family linked to Chinese 

Drywall. Trial Transcript at 2/22, Vol 2, p.47(12) - p.48 (19-37) (Leach's Testimony). 

388. When Cathy Leach's parents moved out, this imposed a burden on the family 

because Mrs. Leach works during the day and Mr. Leach is out-of-town for his job. The loss of 

this prior  support  was disruptive for the family. Trial Transcript at 2/22, Vol.II, p.48 (14-21) 

(Leach's Testimony). 

389. Cathy Leach works outside the home for an insurance company in Richmond.  

When her parents moved out, she had to find day care and after school care for the children. 

They moved out so quickly that Mrs. Leach had to  make hurried arrangements for the children. 
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Trial Transcript at 2/22, Vol.II, p.49(2-9) (Leach's Testimony). 

390. Chinese Drywall, even confined to one room in the Leach house, has greatly 

impacted this family. Trial Transcript at 2/22, Vol.II, p.49 (10-13) (Leach's Testimony). 

391. Joe Leach wished to remediate the house himself, trying to arrange something 

with the builder.  This plan did not work; the Chinese Drywall remains. Trial Transcript at 2/22, 

Vol.II, p.49 (14- 25) (Leach's Testimony). 

392. Mr. and Mrs. Leach recognize that CDW remediation will be a very extensive 

project, due to the need to run new electrical wires from the wine room to the electrical panel. 

Trial Transcript at 2/22, Vol.II, p.50 (1-9) (Leach's Testimony). 

393. Cathy and Joe Leach tried to refinance their mortgage when interest rates dropped 

by 2 percentage points, but were unable to do so because of the presence of Chinese Drywall.  

The refinance would have saved them about $600 per month. P3.0302-0001, P3.303-0001- 

P3.303-0002 (Leach Refinance Denials), Trial Transcript at 2/22, Vol.II, p.50 (10-23) (Leach's 

Testimony). 

394. Joe Leach has missed a couple of job opportunities due to the Chinese Drywall; 

he had to turn down two job offers because he would have to move out of Virginia, and it would 

not have been possible to sell this Chinese Drywall house quickly enough. Trial Transcript at 

2/22, Vol. , p.50 (18) - p.51(1) (Leach's Testimony). 

395. The Chinese Drywall has had a significant impact on Mr. Leach's ability to earn a 

living for his family. Trial Transcript at 2/22, Vol.II, p.52 (2-5) (Leach's Testimony). 

396. The odor in the room of the Leach home with Chinese drywall is very noticeable 

and strong. Trial Transcript at 2/22, Vol.II, p.52 (12-13) (Leach's Testimony). 

397. Mr. Leach described the smell as pungent, like swamp gas or a sewer- type odor.  
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It was this odor which originally led the family to have the room inspected; they thought there 

was water damage in the area. P3.0285-0001-P3.0285-0003 (Inspection Report); Trial Transcript 

at 2/22, Vol.II, p.52 (7-13) (Leach's Testimony). 

398. Mr. and Mrs. Leach worked with counsel, the appraisers and a forensic 

accountant (J.C. Tuthill) to assure the summary exhibit attached to the latter’s report was an 

accurate statement of financial damages. P3.0637-0005- P.3.0637-0006 (Tuthill's Supplemental 

Exhibit Leach-1 (Revised for Trial Testimony), Trial Transcript at 2/22, Vol.II, p.51 (6-11) 

(Leach's Testimony). 

F. Leach -Damages 

 
399. The cost of remediation of the Leach home is $14,957.00. P1.2059-0001 

(Wrights' Remediation Estimate Averages), P3.0637-0005- P.3.0637-0006 (Tuthill's 

Supplemental Exhibit Leach-1 (Revised for Trial Testimony).  

400. The loss of personal property of Joe and Cathy Leach is $5,564.00. P3.0546-

0001- P3.0546-0039 (Expert report of Dave Maloney), P3.0637-0005- P.3.0637-0006 (Tuthill's 

Supplemental Exhibit Leach-1 (Revised for Trial Testimony). 

401. The costs for repair of the Leach property, both past and future, including the 

Home Environmental Inspection post-remediation, is $13,199.12. P3.0637-0005- P.3.0637-0006 

(Tuthill's Supplemental Exhibit Leach-1 (Revised for Trial Testimony). 

402. Prior to the discovery of Chinese drywall, the assessed value of the home was 

$479,700.00. The appraised value is $475,000.00.  With 10% diminution due to Chinese drywall, 

the Leach's home has sustained a $47,500.00 diminution in value. P3.0563 (Acks Exhibit 5), 

P3.0569 (Acks Exhibit 11), P3.0637-0005- P.3.0637-0006 (Tuthill's Supplemental Exhibit 

Leach-1 (Revised for Trial Testimony), Trial Deposition of Kenneth Acks (2/2/10) p.47 (20-22), 
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, Trial Deposition of Kenneth Acks (2/2/10) p.108 (6-14). 

403. The additional costs due to the Leach’s inability to refinance are $76,583.96. 

P3.0637-0005- P.3.0637-0006 (Tuthill's Supplemental Exhibit Leach-1 (Revised for Trial 

Testimony). 

404. The total of the loss of income, payment of expenses and household expenses 

incurred by the Leachs prior to trial is $8,945.10. P3.0637-0005- P.3.0637-0006 (Tuthill's 

Supplemental Exhibit Leach-1 (Revised for Trial Testimony). 

405. The total of all past and future non-recurring economic damages for the Leach's is 

$166,749.18.  P3.0637-0005- P.3.0637-0006 (Tuthill's Supplemental Exhibit Leach-1 (Revised 

for Trial Testimony). 

406. The total monthly recurring economic damages for the Leach's is $1,635.29 per 

month for March- August 2010.  Additional monthly expenses of $1,635.29 would be suffered if 

remediation takes longer than six months to complete.  P3.0637-0005- P.3.0637-0006 (Tuthill's 

Supplemental Exhibit Leach-1 (Revised for Trial Testimony). 

407. Joe and Cathy Leach have suffered a loss of the use and enjoyment of their home 

and their personal property.  When the Chinese Drywall was discovered in August 2009, their 

large home was essentially divided in half, one half being a basement.  The basement of the 

house now is closed off due to the Chinese Drywall in the wine room.  Mr. Leach bought a new 

computer and moved his office upstairs.  No one can use the elaborate entertainment system in 

the basement.  P3.0546-0001 - P3.0546-0039 (Expert report of David Maloney), P3.0637-0005- 

P.3.0637-0006 (Tuthill's Supplemental Exhibit Leach-1 (Revised for Trial Testimony), Trial 

Transcript at 2/22, Vol.II, p.43 (17) - p.52 (13) (Leach's Testimony). 

408. Assuming remediation is complete within six months of trial, the total of all 
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economic damages proven by Joe and Cathy Leach is $176,560.92, plus an award for loss of use 

and enjoyment of the home to be determined by the Court.  P3.0637-0005- P.3.0637-0006 

(Tuthill's Supplemental Exhibit Leach-1 (Revised for Trial Testimony). 

G. Robert and Lisa Orlando- Background 

 
409. Robert and Lisa Orlando purchased a single family home at 4091 Dunbarton 

Circle, Williamsburg, Virginia, for $369,500 on June 4, 2009.  P3.0500-0001- P3.0500-0003 

(Orlando deed), P3.0637-0013- P3.0637-0014 (Supplemental Exhibit Orlando-1 (Revised for 

Trial testimony)), Trial Transcript at 2/22, Vol.II, p.53 (5-13) (Orlando's Testimony). 

410. The appraised value of the home at the time of the sale was $372,000. P3.0519-

0002 (Orlando appraisal for purchase). 

411. The Orlando residence has 3,245 square feet. P1.2059-0001. 

412. The Orlandos have three sons (twins who are 18 and one who is 13).  The family 

moved down from upstate New York to Virginia when Mr. Orlando accepted a job in 2009. This 

was a significant move because the twins missed their senior year in high school in New York. 

Trial Transcript at 2/22, Vol.II, p.54 (1-3), p.54 (9-12) (Orlando's Testimony). 

413. The Orlando house had 163 4x12 boards of Venture Supply drywall delivered to 

it. Trial Transcript at 2/22, Vol.II, p.53 (14-17) (Orlando's Testimony). 

414. The Orlandos looked forward to the move because the home was to have an in-

ground pool.  They paid $50,000 for the in-ground pool. Trial Transcript at 2/22, Vol.II, p.54 

(16-23) (Orlando's Testimony). 

415. The Orlandos put down $150,000 when they purchased the house. The money for 

the down payment and the pool was all the money they had saved.  This $200,000 investment 

was the biggest they had ever made.  It was a little under 1/2 of the purchase price. P3.0521-

Case 2:09-md-02047-EEF-JCW   Document 1514    Filed 03/03/10   Page 82 of 116



 82

0001- P3.0521-0002 (Settlement Statement), Trial Transcript at 2/22, Vol.II, p.55 (20-24), p.55 

(1) - p.56 (7) (Orlando's Testimony). 

416. After living in the home for four weeks, having just finished the landscaping and 

the pool, the Orlandos received a letter from the builder saying that they may have 172 sheets of 

Chinese drywall. P3.0507-0001 (Orlando Letter from American Eastern dated 7/16/09), Trial 

Transcript at 2/22, Vol.II, p.55 (3-7) (Orlando's Testimony). 

417. The families in Mrs. Orlando’s community who have Chinese Drywall have 

shared information with one another during the past months. Trial Transcript at 2/22, Vol.II, p.55 

(16-19) (Orlando's Testimony). 

418. The Orlandos first noticed a smell when they toured the house; they thought it 

was from the previous owner's two children in diapers.  After they moved in, the smell got 

progressively worse. Trial Transcript at 2/22, Vol.II, p.56 (8-19) (Orlando's Testimony). 

419. The Orlandos had all the carpets in the home cleaned, but the smell did not go 

away. P3-0523-0001 (Orlando carpet cleaning receipt), Trial Transcript at 2/22, Vol.II, p.56 (17-

18) (Orlando's Testimony). 

420. Mrs. Orlando describes the odor as similar to the smell of spent fireworks. Trial 

Transcript at 2/22, Vol.II, p.56 (20-22) (Orlando's Testimony). 

421. The Orlandos hot water heater failed. The previous owner told them in three years 

the air conditioner went out 2 times.  The Orlandos had problems with their HVAC unit the 

summer of 2009. The person who came to look at their HVAC unit in August 2009 showed them 

the pits in the HVAC coils and could not believe that the coils were only a year old. He thought 

the unit was much older. P3.0524-0001 (Orlando email from Atlantic Constructors), Trial 

Transcript at 2/22, Vol.II, p.55 (25) - p.57 (9). 
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422. Mr. and Mrs. Orlando remained in the house 7 months.  It was not a difficult 

decision to move out because they believed that, if Chinese Drywall caused pitting in metal and 

also posed a risk to the family’s young children’s health. Trial Transcript at 2/22, Vol.II, p.57 

(10-17)  (Orlando's Testimony) 

423. The Orlando family was careful to figure out how to move out of this home and 

not jeopardize their credit. Trial Transcript at 2/22, Vol.II, p.57 (17-19) (Orlando's Testimony). 

424. For as long as they were in the house, Mr. and Mrs. Orlando believed there was 

more Chinese drywall upstairs than downstairs.  They brought mattresses downstairs, and one 

son slept on a mattress on the floor in the study while the rest of the family slept in the master 

bedroom. Nathan Orlando, age 17, was embarrassed that he had to sleep in the same room as his 

parents. Trial Transcript at 2/22, Vol.II, p.57 (20) - p.58 (1), p.58 (4-10) (Orlando's Testimony). 

425. Mrs. Orlando put a curtain across the top of the stairs to try to trap the air and 

gases and smell upstairs. Trial Transcript at 2/22, Vol.II, p.58 (2-3) (Orlando's Testimony). 

426. Having moved out of their CDW home, the Orlando family pays rent of $2,000, 

higher than the home’s mortgage payment of $1,211.89.  Still, they prefer to be out of the CDW 

house. P3.0637-0013- P.3.0637-0014 (Tuthill's Supplemental Exhibit Orlando-1 (Revised for 

Trial Testimony)), Trial Transcript at 2/22, Vol.II, p.58 (11-16) (Orlando's Testimony), P3.0506-

0001- P3.0506-0005 (Lease). 

427. Knauf experts reported that there was no Chinese Drywall in the ceilings of the 

bedroom or in two tested places in the living room of the Orlando house. Trial Transcript at 2/22, 

Vol.II, p.58 (17-24) (Orlando's Testimony). 

428. The Orlandos thereafter allowed their counsel to remove the entire ceiling of the 

house; and, on the back of the removed drywall, there were markings of Venture Supply, i.e.,  
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Taishan. Trial Transcript at 2/22, Vol.II, p.59 (1-10) (Orlando's Testimony). 

429. The Orlandos desire that their home be stripped to the studs with new drywall and 

with complete mechanical and electrical systems replaced. Trial Transcript at 2/22, Vol.II, 59:11-

15 (Orlando's Testimony). 

430. Mr. and Mrs. Orlando have worked with counsel, the appraisers and a forensic 

accountant (J.C. Tuthill) to assure the summary exhibit attached to the latter’s report is an 

accurate statement of financial damages. P3.0637-0013- P.3.0637-0014 (Tuthill's Supplemental 

Exhibit Orlando-1 (Revised for Trial Testimony)), Trial Transcript at 2/22, Vol 2, p.59 (16-25)  

(Orlando's Testimony). 

H. Orlando- Damages 

 
431. The cost of remediation of the Orlando home is $249,140. P1.2059-0001, 

P3.0637-0013- P3.0637-0014 (Remediation Estimate Averages, Tuthill's Supplemental Exhibit 

Orlando-1 (Revised for Trial Testimony)). 

432.  The remediation of the Orlando home should take between 4 and 6 months.  

433. The alternative living costs, non-recurring, both past and future, for the Orlandos 

are $16,656.23. P3.0637-0013- P.3.0637-0014 (Tuthill's Supplemental Exhibit Orlando-1 

(Revised for Trial Testimony)), Trial Deposition of J.C. Tuthill (2/4/10) at p.31(110-112). 

434. The alternative living costs recurring on a monthly basis post trial are $2,368.92. 

P3.0637-0013- P.3.0637-0014 (Tuthill's Supplemental Exhibit Orlando-1 (Revised for Trial 

Testimony)), Trial Deposition of J.C. Tuthill (2/4/10) at p. 31(110-112). 

435. The loss of personal property of the Orlando belongings is $2,375. P3.0546-0001- 

P3.0546-0039, P3.0637-0013- P.3.0637-0014 (Expert report of Dave Maloney, Tuthill's 

Supplemental Exhibit Orlando-1 (Revised for Trial Testimony)). 
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436. The repair costs of the Orlando property, both past and future, including the 

Home Environmental Inspection post-remediation, are $14,426.09. P3.0637-0013- P.3.0637-

0014 (Tuthill's Supplemental Exhibit Orlando-1 (Revised for Trial Testimony)).  

437. The assessed value of the home is $364,900. Post-remediation, the appraised 

value of $381,000, with a 25% diminution, will result in a $95,250 diminution in value of the 

remediated home.  P3.0563 (Acks Exhibit 5), P3.0569 (Acks Exhibit 11), P3.0637-0013- 

P.3.0637-0014 (Tuthill's Supplemental Exhibit Orlando-1 (Revised for Trial Testimony)), Trial 

Deposition of Kenneth Acks (2/2/10) at p.47 (23-24), p.48(1), p.108 (19-23). 

438. The additional amounts owed by the Orlandos for mortgage deferral for 1 year are 

$11,094.60. P3.0637-0013- P.3.0637-0014 (Tuthill's Supplemental Exhibit Orlando-1 (Revised 

for Trial Testimony), Trial Deposition of J.D. Tuthill (2/4/10) at p. 113(15)- p.115(15). 

439. The total of all past and future non-recurring economic damages for the Orlandos 

is $388,941.92. P3.0637-0013- P.3.0637-0014 (Tuthill's Supplemental Exhibit Orlando-1 

(Revised for Trial Testimony)). 

440. The total monthly recurring economic damages for the Orlandos is $2,368.92 per 

month for March- August 2010.  Additional monthly expenses of $2,368.92 would be suffered if 

remediation takes longer than six months to complete. P3.0637-0013- P.3.0637-0014 (Tuthill's 

Supplemental Exhibit Orlando-1 (Revised for Trial Testimony)). 

441. The Orlandos have suffered the loss of use and enjoyment of their home and 

personal property. Lisa and Bob Orlando and their sons lived in their home only 7 months 

moving out February 1, 2010.  The move has not only cost them the use of their home, but also 

their $50,000 investment in a ground pool just months before the discovery of CDW. They 

essentially abandoned their second story as the majority of the Chinese Drywall is believed to be 
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there.  The family lived in one-half of the house for 7 months. Trial Transcript at 2/22, Vol.II, p. 

53 (1)- p. 59 (25) (Orlando’s Testimony), P3.0546-0001 - P3.0546-0039 (Expert report of David 

Maloney), P3.0637-0013- P.3.0637-0014 (Tuthill's Supplemental Exhibit Orlando-1 (Revised for 

Trial Testimony)). 

442. Assuming remediation is complete within six months of trial, the total of all 

economic damages proven by the Orlando’s is $403,155.44.  P3.0637-0013- P.3.0637-0014 

(Tuthill's Supplemental Exhibit Orlando-1 (Revised for Trial Testimony)). 

I. Fred and Vanessa Michaux - Background 

 
443. Fred and Vanessa Michaux purchased their townhouse with Chinese drywall at 

901 Eastfield Lane, Newport News, VA, on November 1, 2007, for $267,500. P3.0464-0001 

(Michaux Deed) Trial Transcript at 2/22, Vol.I, p.4 (17-20), p.5 (1- 4) (Michaux Testimony). 

444. The Michaux residence has 2,367 square feet and is a 3 story townhome. P1.2059-

0001 (Wright’s Remediation Estimate Averages), P3.0443-0001 (Photo of townhome), Trial 

Transcript at 2/22, Vol.I, p.5 (12-25) (Michaux Testimony). 

445. The down payment was $40,000 which took the Michauxs 10 years to accrue. 

P3.0466-0001- P3.0466-0004 (Michaux Mortgage Documents), Trial Transcript at 2/22, Vol.I, 

p.13 (14-15) (Michaux Testimony). 

446. Venture Supply's records show that 45 sheets of Chinese drywall were delivered 

to the house during construction. P3.0494-0001, P3.0495-0001 (Venture Supply Documents), 

Trial Transcript at 2/22, Vol.I, p.5 (5-9) (Michaux Testimony). 

447. Mr. Michaux is a pastor of the City Life Church in Newport News. Trial 

Transcript at 2/22, Vol.I, p.6 (20-23) (Michaux Testimony). 

448. They have three children:  Derrick (9), Ethan (7) and Claire (5).  Trial Transcript 
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at 2/22, Vol.I, p. 6 (15-17) (Michaux Testimony). 

449. On the first floor is Mr. Michaux’s office, which is like a living room, a half bath, 

2 car garage, and a laundry room; the second floor is the main living space with living room, half 

bath, dining room, great room, and TV room; the third floor has 3 bedrooms and 2 full baths. 

P3.0444-0001- P3.0444-0003 (Michaux floor plan), Trial Transcript at 2/22, Vol.I, p.5 (16-22) 

(Michaux Testimony). 

450. Mr. and Mrs. Michaux were attracted to this home because it provided space for 

their career activity.  The couple offers  marriage counseling, which they could provide in the 

privacy of the first floor.  The second floor afforded space for hosting church meetings, which 

they conduct about twice a week.  The Michaux children are home-schooled in the townhome.  

The Michaux family life, church life and school life were all accommodated within the 

townhome. Trial Transcript at 2/22, Vol.I, p.7 (3-25) (Michaux Testimony). 

451. City Life Church does not own a building; therefore, various church meetings 

were held in the Michaux home. Trial Transcript at 2/22, Vol.I, p.6(24) - p.7 (2) (Michaux 

Testimony). 

452. This townhouse is in the same neighborhood as the McKellar's, i.e., Hollymeade, 

where 36 or 37 of the 67 units have Chinese drywall. Chinese drywall has had a major impact on 

the neighborhood, as it is now about half-vacant. Trial Transcript at 2/22, Vol.I, p.6 (3-14) 

(Michaux Testimony). 

453. When Mr. and Mrs. Michaux moved into the house, they smelled an unusual 

odor, but thought it was from new construction. They noticed that the smell was even stronger 

when they got back from vacations after the house had been closed. Mrs. Michaux thought that 

the smell would fade as time passed, but it didn't.  It got stronger.  Trial Transcript at 2/22, Vol.I, 
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p.7 (4-13) (Michaux Testimony). 

454. The smell lingers in the kids' school books, in all clothing and linens, and 

possessions.  Mrs. Michaux cannot get the smell out of these things even now, although the 

family has not been back to live at the home in 6 months.  Trial Transcript at 2/22, Vol.I, p.8 (20-

23), p.9 (1-11) (Michaux Testimony). 

455. The Michaux family has had to prioritize items to replace due to the smell for 

financial reasons.  The children got new mattresses.  Other items were kept simply because the 

family cannot afford to replace them. Trial Transcript at 2/22, Vol.I, p.9 (11-16) (Michaux 

Testimony). 

456. Mr. and Mrs. Michaux moved out of the townhome on September 5, 2009, just 2 

days after confirmation that it had Chinese Drywall.  They were concerned with CDW associated 

health issues with the children which prompted them to find an apartment and move out quickly. 

Trial Transcript at 2/22, Vol.I, p.8 (17-19), p.9 (3), p.10 (8-12) (Michaux Testimony). 

457. The Michaux son suffers from eczema and allergies. Trial Transcript at 2/22, 

Vol.I, p.12 (2-6) (Michaux Testimony). 

458. One evening, Mr. and Mrs. Michaux turned off the power to the home, looked 

with a flashlight at their copper wires, and found them black. Trial Transcript at 2/22, Vol.I, p.9 

(17) - p.10 (3) (Michaux Testimony). 

459. In the Michaux home there has been HVAC coil failure, as well as many 

electronic failures. P3.0480-0001- P3.0486-0001 (HVAC repair records), Trial Transcript at 

2/22, Vol.I, p.10 (4-8) (Michaux Testimony). 

460. The Michaux family’s church moved the family from their home into a small 

apartment while they were on vacation, so the family would not have to sleep in a Chinese 
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Drywall house anymore. Trial Transcript at 2/22, Vol.I, p.12 (7-14) (Michaux Testimony). 

461. It was emotionally difficult for this family to move out of their house.  Mrs. 

Michaux thought they would spend many years in it. Trial Transcript at 2/22, Vol.I, p.11 (21) - 

p.12 (2) (Michaux Testimony). 

462. The expert testing by Knauf and the PSC confirmed that there is Chinese drywall 

on every floor of the Michaux home. Trial Transcript at 2/22, Vol.I, p.12 (24) - p.13 (6) 

(Michaux Testimony). 

463. For five months Mr. and Mrs. Michaux paid both their rent and their monthly 

mortgage of $1,263.94. This was a great financial hardship for the family. P3.0637-0009- 

P3.0637-0010 (Supplemental Tuthill Exhibit), Trial Transcript at 2/22, Vol.I, p.10 (14-16) 

(Michaux Testimony). 

464. To survive the 5 months of paying rent and the mortgage, the Michaux family 

used emergency savings and cashed in stock.  They did everything a family would do to protect 

their credit. P3.0455-0001- P3.0455-0002 (Line of credit statement), Trial Transcript at 2/22, 

Vol.I, p.11 (5-9) (Michaux Testimony). 

465. In January, 2010, Mr. and Mrs. Michaux received a mortgage deferral from their 

mortgage company. While they do not make mortgage payments now, interest continues to 

accrue, and at the end of the deferral their mortgage schedule will be reassessed. The mortgage 

company will only commit to a 90 day deferral each time, so the deferral must re-negotiated 

every three months to ask for a new deferral. P3.0456-0001- P3.0456-0003 (Michaux Mortgage 

Deferral), Trial Transcript at 2/22, Vol.I, p.10 (10-14), p.10 (19-25) (Michaux Testimony). 

466. The bank will not guarantee extending the deferral; it remains possible that Mr. 

and Mrs. Michaux will have to walk away from their home and relinquish ownership to the bank. 
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Trial Transcript at 2/22, Vol.I, p.11 (12-14) (Michaux Testimony). 

467. This accrued interest is also a hardship for the Michaux family.  Trial Transcript 

at 2/22, Vol.I, p.11 (1-5) (Michaux Testimony). 

468. They have already met with a bankruptcy lawyer. Trial Transcript at 2/22, Vol.I, 

p.10 (14-17) (Michaux Testimony). 

469. The Michaux family moved out of the small apartment on February 1, 2010 to a 

rental house that could more comfortably accommodate the family. P3.0450-0001- P3.0450-

0010 (Lease), Trial Transcript at 2/22, Vol.I, p.10 (5-9) (Michaux Testimony). 

470. Mr. and Mrs. Michaux worked with counsel and the accountant to make sure the 

summary exhibit was an accurate statement of the financial damages. P3.0637-0009- P3.0637-

0010 (Tuthill's Supplemental Exhibit Michaux-1 (Revised for Trial Testimony), Trial Transcript 

at 2/22, Vol.I, p.13 (18) - p.14 (2) (Michaux Testimony). 

J. Michaux –Damages 

 
471. The cost of remediation of the Michaux home is $198,142.00. P1.2059-0001 

(Wright’s Remediation Estimate Averages), P3.0637-0009- P3.0637-0010 (Tuthill's 

Supplemental Exhibit Michaux-1 (Revised for Trial Testimony), Trial Transcript at 2/22, Vol.I, 

p.13 (18) - p.14 (2) (Michaux Testimony). 

472. The remediation of the Michaux home should take between 4 and 6 months.  

473. The alternative living costs, non-recurring, both past and future for the Michaux's 

are $10,576.70.  P3.0637-0009- P3.0637-0010 (Tuthill's Supplemental Exhibit Michaux-1 

(Revised for Trial Testimony). 

474. The alternative living costs recurring on a monthly basis post trial are $2,397.90. 

P3.0637-0009- P3.0637-0010 (Tuthill's Supplemental Exhibit Michaux-1 (Revised for Trial 
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Testimony). 

475. The loss of personal property of the Michauxs is $7,620.00.  P3.0546-0001- 

P3.0546-0039 (Expert report of Dave Maloney), P3.0637-0009- P3.0637-0010 (Tuthill's 

Supplemental Exhibit Michaux-1 (Revised for Trial Testimony). 

476. The costs for repair of the Michaux property, both past and future, including the 

Home Environmental Inspection post remediation, is $14,606.73. P3.0637-0009- P3.0637-0010 

(Tuthill's Supplemental Exhibit Michaux-1 (Revised for Trial Testimony). 

477. Prior to the discovery of Chinese drywall, the assessed value of the home was 

$264,300.00. The appraised value is $267,500.00.  With 20% diminution due to Chinese drywall, 

the Michaux's have suffered a $53,500.00 diminution in value. P3.0563 (Trial Deposition of 

Kenneth Acks (2/2/10) Exhibit 5), P3.0569 (Acks Exhibit 11), P3.0637-0009- P3.0637-0010 

(Tuthill's Supplemental Exhibit Michaux-1 (Revised for Trial Testimony), Trial Deposition of 

Kenneth Acks (2/2/10) at p.48 (7-8), Trial Deposition of Kenneth Acks (2/2/10) at p.109 (11-14). 

478. The additional amounts owed by the Michauxs for mortgage deferral for 12 

months are $11,701.08. P3.0637-0009 - P3.0637-0010 (Tuthill's Supplemental Exhibit Michaux-

1 (Revised for Trial Testimony). 

479. The additional expenses, offset by the property tax savings due to an assessment 

reduction, are a credit of $1,426.11. P3.0637-0009 - P3.0637-0010 (Tuthill's Supplemental 

Exhibit Michaux-1 (Revised for Trial Testimony), P3.0459-0001 (Property tax assessment). 

480. The total of all past and future non-recurring economic damages for the Mixhauxs 

is $294,720.40. P3.0637-0009 - P3.0637-0010 (Tuthill's Supplemental Exhibit Michaux-1 

(Revised for Trial Testimony). 

481. The total monthly recurring economic damages for the Michaux's is $2,397.90 per 
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month post trial. P3.0637-0009 - P3.0637-0010 (Tuthill's Supplemental Exhibit Michaux-1 

(Revised for Trial Testimony). 

482. The total of all economic expenses for the Michaux's, including 6 months of 

monthly expenses for the period of remediation, is $309,107.80.  If remediation takes longer than 

6 months, additional monthly amounts are owed until the Michauxs can move back into their 

remediated home. P3.0637-0009 - P3.0637-0010 (Tuthill's Supplemental Exhibit Michaux-1 

(Revised for Trial Testimony). 

483. Fred and Vanessa Michaux sustained a loss of use and enjoyment of both personal 

property and their home.  After living in their townhome for only 19 months, they abandoned it 

due to Chinese Drywall.  Within 2 days of confirmation of the Chinese Drywall they moved out, 

fearing for their health. This townhome was the center of the family, pastoral, and educational 

lives of the entire family, and the church. P3.0546-0001- P3.0546-0039 (Expert report of Dave 

Maloney), P3.0637-0009 - P3.0637-0010 (Tuthill's Supplemental Exhibit Michaux-1 (Revised 

for Trial Testimony), Trial Transcript at 2/22, Vol.I, p.4 (12) - p. 14 (2)  (Michaux's Testimony) 

484. Assuming remediation is complete within six months of trial, the total of damages 

proven by the Michauxs are $309,107.80 plus an award for loss of use and enjoyment of the 

home and personal property to be determined by the Court. P3.0637-0009 - P3.0637-0010 

(Tuthill's Supplemental Exhibit Michaux-1 (Revised for Trial Testimony). 

K. Preston and Rachel McKellar - Background 

 
485. Preston and Rachel McKellar own a townhome at 1008 Hollymeade Circle, 

Newport News, Virginia. P3.0357 (McKellar's deed), Trial Transcript at 2/19, Vol.II, p. 113 (11-

14) (McKellar’s Testimony). 

486. Preston and Rachel McKellar purchased the home on August 30, 2006 for the sum 
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of $197,110. P3.0357 (McKellar's deed), P3.0358 (McKellar's deed), Trial Transcript at 2/19, 

Vol.II, p.114(24)-p.115(2) (McKellar’s Testimony). 

487. The townhome appraised for $198,000 at the time of purchase. P3.0360-0001- 

0012 (McKellar's 2006 Appraisal) 

488. The townhome appraised for $249,000 at the time of refinance in April 2008. 

P3.0364-0001-0011 (McKellar's 2008 Appraisal) 

489. Preston McKeller described how pleased the couple was with the home initially.  

Trial Transcript at 2/19, Vol.II, p.116 (5-6) (McKellar’s Testimony) 

490. The townhome has 2,115 square feet. P1.2059-0001 (Wrights' Remediation 

Estimate Averages)      

491. Preston and Rachel McKellar moved in the townhome in August of 2006. Trial 

Transcript at 2/19, Vol.II, p.116 (8) (McKellar’s Testimony), P3.0637-0007 (Tuthill's 

Supplemental Exhibit McKellar-1 (Revised for Trial Testimony). 

492. This was Mr. and Mrs. McKeller’s first home. Trial Transcript at 2/19, Vol.II, 

p.116 (8) (McKellar’s Testimony). 

493. Preston and Rachel McKellar lived in the townhome until their son, William, was 

born. Trial Transcript at 2/19, Vol.II, p. 113 (21-25) (McKellar’s Testimony). 

494. Preston, Rachel, and William McKellar moved out of the townhome on 

November 7, 2009 as a consequence of suspected health effects of Chinese drywall. P3.0637-

0007 (Tuthill's Supplemental Exhibit McKellar-1 (Revised for Trial Testimony), Trial Transcript 

at 2/19, Vol.II, p.113 (19-20) (McKellar’s Testimony), Trial Transcript at 2/19, Vol.II, p.118 (1-

15) (McKellar’s Testimony). 

495. The McKellars lived in their townhome about 3 years. Trial Transcript at 2/19, 
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Vol.II, p.116 (11-13) (McKellar’s Testimony). 

496. The McKellars’ ultimately made the decision to move out of their townhome 

based on health concerns for their son symptoms associated with CDW.  William had trouble 

breathing in his second floor nursery.  Mrs. McKellar was having constant headaches. Mr. 

McKellar was congested and could hardly breathe.  Once they learned the house had Chinese 

drywall, they decided to get out of the house as soon as they could. Trial Transcript at 2/19, 

Vol.II, p.118 (91- 115) (McKellar’s Testimony). 

497. The McKellar’s infant son’s nursery was on the second floor of the townhome, 

the same floor which showed severe corrosion on wires, according to the testimony of Plaintiffs’ 

expert Dr. John Scully.  Hearing Dr. Scully's testimony was frightening for Mr. McKellar.  Trial 

Transcript at 2/19, Vol.II, p.118 (16-25) (McKellar’s Testimony).  Rachel McKellar gave birth to 

a second son, Gabriel, 4 weeks ago. Trial Transcript at 2/19, Vol.II, p.114 (1-3) (McKellar’s 

Testimony). 

498. Mr. McKellar is a middle school teacher who teaches science and social studies. 

Mrs. McKellar was a pediatric nurse but has been a housewife since William was born. Trial 

Transcript at 2/19, Vol.II, p.114 (14-23) (McKellar’s Testimony). 

499. The McKellars moved out of the townhome about a month or two after they found 

out about Chinese Drywall. Trial Transcript at 2/19, Vol.II, p.114 (10-13) (McKellar’s 

Testimony). 

500. The townhome has Venture Supply Chinese Drywall. Trial Transcript at 2/19, 

Vol.II, p.115 (3-5) (McKellar’s Testimony). 

501.  The McKellars’ first became aware they had Chinese drywall in their house when 

they received a letter saying the townhome may have Chinese Drywall.  They asked their builder 
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about it, and the builder assured them that the home did not. Trial Transcript at 2/19, Vol.II, 

p.115 (6-12) (McKellar’s Testimony). 

502. The McKellars began experiencing persistent air conditioner and electrical 

problems and ultimately Mr. McKellar crawled into the attic, moved some insulation aside and 

saw that the drywall said Venture Supply on it. Trial Transcript at 2/19, Vol.II, p.115 (13-19) 

(McKellar’s Testimony). 

503. The existence of Chinese drywall was confirmed by inspectors and scientists 

hired by counsel.  Trial Transcript at 2/19 Vol.II, p.115 (19-22) (McKellar’s Testimony). 

504. The McKellars’ first noticed electrical equipment failures within thirty (30) days 

after moving into their home. Trial Transcript at 2/19, Vol.II, p.116 (14-18), p.117 (1) 

(McKellar’s Testimony).  Virtually every month, there was an AC or heating failure in the 

McKellar home. Trial Transcript at 2/19, Vol.II, p.117 (1-3) (McKellar’s Testimony). 

505. The HVAC technicians called on by the McKellars were required to constantly 

return.  Mr. McKellar persisted in seeking their attention and eventually had the HVAC coil 

replaced. Trial Transcript at 2/19, Vol.II, p.117 (4-9) (McKellar’s Testimony). 

506. The community of Hollymeade is a close-knit group with an advisory board.  Mr. 

McKellar and Mr. Michaux and 3 other homeowners sit on the board. Trial Transcript at 2/19, 

Vol.II, p.117 (13- 17) (McKellar’s Testimony). 

507. Mr. McKellar kept in touch with other people in the community and noticed that 

all had similar complaints about their homes.  Trial Transcript at 2/19, Vol.II, p.117 (18- 22) 

(McKellar’s Testimony). 

508. The McKellars now live in an apartment in the Featherstone Apartments. They 

have an 8 month lease.  The apartment has 3 small bedrooms. Trial Transcript at 2/19, Vol.II, 
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p.119 (1-7) (McKellar’s Testimony). 

509. Prior to the discovery of Chinese drywall in their home, the McKellars’ prided 

themselves on being able to pay their bills and support the family.  Mr. McKellar never thought 

he would ever have to think of bankruptcy.  He has been researching bankruptcy.  Trial 

Transcript at 2/19, Vol.II, p.120 (13-21) (McKellar’s Testimony). 

510. Since discovering CDW and moving out of their home and into an apartment, the 

McKellars’ are subsisting through loans and assistance from family and friends, as well as a 

mortgage moratorium. Trial Transcript at 2/19, Vol.II, p.119 (11-14) (McKellar’s Testimony). 

511. The McKellars received a six (6) month moratorium on their mortgage beginning 

in January, although interest continues to run.  Trial Deposition of J.D. Tuthill (2/4/10) at p.77 

(24) – p.78(20). 

512. Their moratorium will expire in June and the McKellars will try to get an 

extension.  Trial Transcript at 2/19, Vol.II, p.119 (18-19) (McKellar’s Testimony). 

513. Even with the moratorium, the McKellars have to pay association dues, moving 

expenses, and a second mortgage note. P3.0637-0007 - P3.0637-0008 (Tuthill's Supplemental 

Exhibit McKellar-1 (Revised for Trial Testimony), Trial Transcript at 2/19, Vol.II, p.119 (19-24) 

(McKellar’s Testimony). 

514. Mr. McKellar has gotten a second job, working more hours, which takes him 

away from his family. Trial Transcript at 2/19, Vol.II, p.121 (2-3) (McKellar’s Testimony). 

515.  The McKellar savings are almost gone. Trial Transcript at 2/19, Vol.II, p.119 

(23) (McKellar’s Testimony). 

516. Mr. McKellar cannot afford to pay both the mortgage of $1,139 and rent of 

$1,204 monthly indefinitely. P3.0637-0007 - P3.0637-0008 (Tuthill's Supplemental Exhibit 
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McKellar-1 (Revised for Trial Testimony), Trial Transcript at 2/19, Vol.II, p.120 (11-12) 

(McKellar’s Testimony). 

L. McKellar -Damages 

 
517. Mr. McKellar has identified as accurate the summary of damages compiled by 

J.C. Tuthill.  Trial Transcript at 2/19, Vol.II, p. 121(13)-p.122(2) (McKellar Testimony), 

P3.0637-0007 - P3.0637-0008, P3.0622-0008- P3.0622-0009 (Tuthill's Supplemental Exhibit 

McKellar-1 (Revised for Trial Testimony). 

518. The cost to remediate the McKellar townhome is $194,720. P3.0637-0007 - 

P3.0637-0008, (Tuthill's Supplemental Exhibit McKellar-1 (Revised for Trial Testimony), 

P1.2059-0001 (Wright’s Remediation Estimate Averages).  

519. The remediation will take between 4 and 6 months. 

520. The alternative living costs for the McKellars which are non-recurring, both past 

and future, is $19,623.21. P3.0637-0007 - P3.0637-0008 (Tuthill's Supplemental Exhibit 

McKellar-1 (Revised for Trial Testimony), Trial Deposition of J.D. Tuthill (2/4/10) at p.31 (12-

18). 

521. The alternative living costs for the McKellars which recur monthly total 

$1,211.13 monthly for the months of March-June 2010 and $2,029.43 for July 2010 forward. 

P3.0637-0007 - P3.0637-0008 (Tuthill's Supplemental Exhibit McKellar-1 (Revised for Trial 

Testimony), Trial Deposition of J.D. Tuthill (2/4/10) at p.72 (14) – p.73 (16). 

522. On July 1, 2010 the McKellars will move into a larger rental property as the 

apartment is too small for their growing family. P3.0637-0007 - P3.0637-0008 (Tuthill's 

Supplemental Exhibit McKellar-1 (Revised for Trial Testimony). 

523. The personal property loss of the McKellars’ belongings total $3,585. P3.0546-
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0001 - P3.0546-0039 (Expert report of David Maloney), P3.0637-0007 - P3.0637-0008 (Tuthill's 

Supplemental Exhibit McKellar-1 (Revised for Trial Testimony). 

524. The cost to repair items damaged by Chinese Drywall, including the home 

environment inspection post-remediation, is $13,998.35.  P3.0637-0007 - P3.0637-0008 

(Tuthill's Supplemental Exhibit McKellar-1 (Revised for Trial Testimony).  

525. Prior to the discovery of Chinese drywall, the assessed value of the McKellar 

home was $224,000.00. The appraised value is $230,000.00.  With 20% diminution due to 

Chinese drywall, the McKellars have suffered a $46,000.00 diminution in value.  P3.0637-0007 - 

P3.0637-0008 (Tuthill's Supplemental Exhibit McKellar-1 (Revised for Trial Testimony), 

P3.0563 (Acks Exhibit 5), P3.0569 (Acks Exhibit 11), Trial Deposition of Kenneth Acks 

(2/2/10) at p.48 (4-5), p.109 (7-10), Trial Deposition of J.C. Tuthill (2/4/10) at p.77 (18-23). 

526. The additional costs associated with the McKellar mortgage moratorium for 12 

months are $10,914.48. P3.0637-0007 - P3.0637-0008 (Tuthill's Supplemental Exhibit 

McKellar-1 (Revised for Trial Testimony). 

527. Mr. McKellar's lost income from his teaching job as a result of having to miss 

work and be home for repairmen is $1336.60. P3.0637-0007 - P3.0637-0008 (Tuthill's 

Supplemental Exhibit McKellar-1 (Revised for Trial Testimony). 

528. The McKellars’ property assessment was lowered to $100,600, resulting in a 

savings to the family of $1,339.80. P3.0616-0001 (McKellar City of Newport News Property 

Information), P3.0637-0007 - P3.0637-0008 (Tuthill's Supplemental Exhibit McKellar-1 

(Revised for Trial Testimony).  

529. The loss of income of Mr. McKellar, offset by the property tax savings, is a credit 

of $3.20. P3.0637-0007 - P3.0637-0008 (Tuthill's Supplemental Exhibit McKellar-1 (Revised for 
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Trial Testimony), Trial Deposition of J.C. Tuthill (2/4/10) at p.79 (19) - p.80 (2). 

530. The total non-recurring damages for Preston and Rachel McKellar are 

$288,837.84. P3.0637-0007 - P3.0637-0008 (Tuthill's Supplemental Exhibit McKellar-1 

(Revised for Trial Testimony). 

531. The total recurring damages for Preston and Rachel McKellar are $1,211.13 for 

March-June 2010 and $2,029.43 from July 2010 forward. Additional monthly expenses of 

$2,029.43 would be suffered if remediation takes longer than 6 months to complete. P3.0637-

0007 - P3.0637-0008 (Tuthill's Supplemental Exhibit McKellar-1 (Revised for Trial Testimony), 

Trial Deposition of J.C. Tuthill (2/4/10) at p.72(14-24) – p.73(1-16). 

532. The McKellars have suffered the loss of use and enjoyment of their home. They 

began to experience failures of the air conditioning and heat within 30 days of moving into their 

townhome, and only lived in the townhome (albeit in less than ideal living conditions due to 

numerous and frequent mechanical and electrical failures) for 35 months.  They have been out of 

their townhome since November 2009.  Trial Transcript at 2/19, Vol.II, p.113 (8) - p.122 (2) 

(McKellar’s Testimony), P3.0546-0001 - P3.0546-0039 (Expert report of David Maloney), 

P3.0637-0007 - P3.0637-0008 (Tuthill's Supplemental Exhibit McKellar-1) (Revised for Trial 

Testimony). 

533. Assuming remediation is complete within six months of trial, the total of damages 

proven by the McKellars is $297,741.22, plus an award for loss of use and enjoyment of the 

home to be determined by the Court. P3.0637-0007 - P3.0637-0008 (Tuthill's Supplemental 

Exhibit McKellar-1 (Revised for Trial Testimony). 

M. Steven and Elizabeth Heischober – Background 
 

534. Steven and Elizabeth Heischober purchased their Chinese drywall duplex at 214A 
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80th Street, Virginia Beach, VA on November 10, 2006, for $795,000. P3.0253-0001- P3.0253-

0002 (Heischober Deed), Trial Transcript at 2/22, Vol.I, p.78 (25) – p.79 (4) (Heischober’s 

Testimony), P3.0637-0003- P3.0637-0004 (Tuthill’s Supplemental Exhibit Heischober-1 

(Revised for Trial Testimony). 

535. The duplex has 3,055 square feet. P1.2059- 0001 (Wright’s Remediation Estimate 

Averages). 

536. The duplex is 1 ½ blocks from the Atlantic Ocean; west of the home is a state 

park with an entrance from the end of the street.  The Heischobers enjoy long walks in the park 

and on the beach.  They enjoy having pet dogs in the neighborhood. Trial Transcript at 2/22, 

Vol.I, p.79 (20) – p.80 (3), p.80 (14-15) (Heischober’s Testimony). 

537. The Heischober duplex is well situated within walking distance from restaurants, 

festivals and events at the beach in the summer.  Trial Transcript at 2/22, Vol.I, p.80 (4-6) 

(Heischober’s Testimony). 

538. Steven and Elizabeth Heischober live in their duplex with their daughter Allison, 

who is a senior in college lives with them for summer vacation and holidays. Trial Transcript at 

2/22, Vol.I, p.80 (21) – p.81 (1-3) (Heischober’s Testimony). 

539. Allison Heischober experienced some physical symptoms that have been 

associated with Chinese Drywall: rashes and respiratory issues. Trial Transcript at 2/22, Vol.I, 

p.81 (4-7) (Heischober’s Testimony). 

540. The Heischobers moved out of the duplex on August 28, 2009, about 6 weeks 

after finding out that it contained Chinese drywall. Trial Transcript at 2/22, Vol.I, p.80 (23-25) 

(Heischober’s Testimony). 

541. The Heischobers had previously lived in one home for 20 years and, when they 
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sold that home, they made a substantial amount of money.  They searched for a home in which to 

retire for more than a year.  They wanted a first floor bedroom or elevator, and this home had 

both.  It was ideal for them, and would suit them in their later years. Trial Transcript at 2/22, 

Vol.I, p.81 (8-23) (Heischober’s Testimony). 

542. The Heischobers made a down payment of $345,000, a significant investment for 

them. Trial Transcript at 2/22, Vol.I, p.84 (25) –p.85 (1) (Heischober’s Testimony). 

543. Ten months after the Heischobers moved into the duplex, the transformer in their 

home was replaced.  They experienced problems with both HVAC units’ coils.  The home had 2 

air conditioners (upstairs and downstairs) and 7 coils were replaced in less than 3 years.  The 

frequency of the replacements increased.  The sixth coil was replaced in August 2009 and the 

replacement turned black in two months.  The seventh coil was removed in December 2009 and 

not replaced. P3.0266-0001, P3.0267-0001, P3.0268-0001, P3.0269-0001, P3.0270-0001- 

P3.0270-0002, P.30271-0001, P3.0272-0001- p3.0272-0002, P3.0273-0001, P3.0274-0001, P3-

0275-0001, P3.0627-0001, P.3-0628-0001, P.30630-0001 (Invoices and work orders from Metro 

Mechanical for HVAC repairs), Trial Transcript at 2/22, Vol.I, p.82 (1-12), p.83 (3-7) 

(Heischober’s Testimony), P3.0637-0003- P3.0637-0004 (Tuthill’s Supplemental Exhibit 

Heischober-1 (Revised for Trial Testimony). 

544. One of the Heischober HVAC coils (number 6) was sent to Charlottesville to Dr. 

Scully as SLH 27. Trial Transcript at 2/22, Vol.I p.83 (8-12) (Heischober’s Testimony). 

545. The Heischober’s experienced many electric failures: a computer monitor failed 

and the hard drive crashed. Trial Transcript at 2/22, Vol1, p.82 (19-24) (Heischober’s 

Testimony); in the spring of 2008 the Heischober TV failed, Trial Transcript at 2/22, Vol.I, p.82 

(25) – p.83 (1) (Heischober’s Testimony); a switch in the Heischober master bedroom closet 
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failed.  Trial Transcript at 2/22, Vol.I, p.83 (1-2) (Heischober’s Testimony). 

546. The. Heischober’s clothes dryer was tested, which testing revealed corrosion on 

the inside of the dryer. Trial Transcript at 2/22, Vol.I, p.83 (13-25), p.84 (6-9) (Heischober’s 

Testimony) 

547. The Heischobers are seeking replacements for all their appliances. Trial 

Transcript at 2/22, Vol.I, p.84 (10-12) (Heischober’s Testimony). 

548. One of Mrs. Heischober’s biggest concerns is the potential of improper 

remediation in the other owner’s duplex side.  With the common wall possibly being made of 

stacked drywall, if the other owner remediates later than the Heischobers, the dust and debris can 

come into their side.  Trial Transcript at 2/22, Vol.I, p.84 (13-24), p.85 (3-4) (Heischober’s 

Testimony) 

549. The Heischobers moved out of their home on August 28, 2009. They do not plan 

to return, without full remediation of the property.  Trial Transcript at 2/22, Vol.I, p.85 (5-6) 

(Heischober’s Testimony). 

550. The Heischobers, on discovering that their home had Chinese drywall, obtained 

estimates on their own to have their home fixed. The amount of the estimate was staggering, and 

the bank would not loan them the money for the remediation. Trial Transcript at 2/22, Vol.I, p.85 

(9-22) (Heischober’s Testimony). 

551. The Heischobers have delayed any action to repair, pending a proper protocol to 

remediate. Trial Transcript at 2/22, Vol.I, p.85 (22) – p.86 (1) (Heischober’s Testimony). 

552. Mrs. Heischober worked with counsel and a forensic accountant to calculate 

damages. She has reviewed the latter’s summary and finds it accurate and complete. Trial 

Transcript at 2/22, Vol.I, p.86 (18) – p.87 (3) (Heischober’s Testimony). 
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N. Heischober -Damages 

553. The remediation of the Heischober home will take between 4 and 6 months.  

554. The City of Virginia Beach has reassessed the value of the structure on the 

Heischober property at $100.  This duplex was purchased for $795,000, with a $345,000 down 

payment. P3.250-0001 (City of Virginia Beach assessment of October 2009), Trial Transcript at 

2/22, Vol.I, p.86 (2-17) (Heischober's Testimony). 

555. The cost of remediation of the Heischober side of the duplex is $312,755. 

P1.2059-0001 (Wright’s Remediation Estimate Averages), P3.0637-0003-P3.0637-0004 

(Tuthill's Supplemental Exhibit Heischober-1 (Revised for Trial Testimony). 

556. The non-recurring alternative living costs, both past and future, for Mr. and Mrs. 

Heischober are $11,006.84. P3.0637-0003-P3.0637-0004 (Tuthill's Supplemental Exhibit 

Heischober-1 (Revised for Trial Testimony). 

557. The monthly recurring alternative living costs for the Heischobers post-trial are 

$1,822.50 monthly. P3.0637-0003-P3.0637-0004 (Tuthill's Supplemental Exhibit Heischober-1 

(Revised for Trial Testimony). 

558. The Heischober's loss of personal property is $12,004. P3.0546-0001-P.30546-

0039 (Expert Report of David Maloney), P3.0637-0003-P3.0637-0004 (Tuthill's Supplemental 

Exhibit Heischober-1 (Revised for Trial Testimony). 

559. The repair costs of the Heischobers, including both past and future expenses and 

the Home Environmental Inspection post-remediation, are $17,314.66. P3.0637-0003-P3.0637-

0004 (Tuthill's Supplemental Exhibit Heischober-1 (Revised for Trial Testimony). 

560. Prior to the discovery of Chinese drywall, the assessed value of the home was 

$540,800.00.  The appraised value is $635,000.00.  With a 30% diminution due to Chinese 

drywall, the Heischobers have suffered a $190,500.00 diminution in value. P3.0563-0001 (Acks 
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Exhibit 5), P3.0569-0001 (Acks Exhibit 11), P3.0637-0003-P3.0637-0004 (Tuthill's 

Supplemental Exhibit Heischober-1 (Revised for Trial Testimony), Trial Deposition of Kenneth 

Acks (2/2/10) at p.48 (9-11), Acks Trial Deposition 2/2 p.109 (15-21). 

561. The additional costs the Heischobers will pay for the mortgage deferral for 12 

months are $19,656.48. P3.0637-0003-P3.0637-0004 (Tuthill's Supplemental Exhibit 

Heischober-1 (Revised for Trial Testimony), Trial Deposition of J.C. Tuthill (2/4/10) at p.48 (4) 

- p.49 (19). 

562. The Heischobers were granted a property tax reduction by the assessor of 

$2,785.71. P3.0637-0003-P3.0637-0004 (Tuthill's Supplemental Exhibit Heischober-1 (Revised 

for Trial Testimony), Trial Deposition of J.C. Tuthill (2/4/10) at p.49 (20) - p.50 (21). 

563. The total non-recurring economic damages, both past and future, that the 

Heischobers suffered are $560,451.27. P3.0637-0003-P3.0637-0004 (Tuthill's Supplemental 

Exhibit Heischober-1 (Revised for Trial Testimony). 

564. The total recurring damages for the Heischobers are $1,822.50 for March- August 

2010.  Additional monthly expenses of $1,822.50 would be suffered if remediation takes longer 

than six months to complete. P3.0637-0003-P3.0637-0004 (Tuthill's Supplemental Exhibit 

Heischober-1 (Revised for Trial Testimony). 

565. The Heischobers have suffered the loss of use and enjoyment of their home and 

their personal property. Their retirement home in an idyllic neighborhood is now their albatross. 

The electronic breakdowns began just 10 months after they moved into the home. From that 

month forward, they were plagued with appliance failures and attempted repairs. They had 7 

HVAC coils replaced in about a 2 year period. They abandoned the home and their belongings in 

August 2009. Deprived of the use and enjoyment of their home for more than 7 months, they 
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now live in a state of disruption.  Trial Transcript at 2/22, Vol.I, p.78 (19) – p.87 (14) 

(Heischober's Testimony), P3.0546-0001 - P3.0546-0039 (Expert report of David Maloney), 

P3.0637-0003-P3.0637-0004 (Tuthill's Supplemental Exhibit Heischober-1 (Revised for Trial 

Testimony)). 

566. Assuming remediation is complete within six months of trial, the total of damages 

proven by the Heischobers is $571,386.27, plus an award for loss of use and enjoyment of the 

home to be determined by the Court. P3.0637-0003-P3.0637-0004 (Tuthill's Supplemental 

Exhibit Heischober-1 (Revised for Trial Testimony). 

CONCLUSIONS OF LAW 

567. The real property of the Plaintiff intervenors is situated in Virginia, and the losses 

which are the subject of this proceeding likewise occurred in Virginia.  No intervenor has 

disputed that Virginia law applies to the claims of the intervening homeowners against the 

defendant Taishan.  The Court agrees that Virginia law will apply to these claims. 

568. The Court finds that plaintiff intervenors’ interests in their real properties have 

been injured by defendant Taishan’s negligent and nuisance – generating conduct in producing a 

defective product, and that they are entitled to recover the damages proximately caused by same.  

569. Plaintiff intervenors’ negligence claims are not barred by Virginia’s economic 

loss rule. See Proto v. The Futura Group, LLC., et al., CL09-2455, Hearing Tr., Dec. 7, 2009 

(Va. Cir. Ct.) at 68 (overruling demurrer with respect to negligence); see also In re: Chinese 

Manufactured Drywall Prod. Liab. Litig., MDL 2047 (E.D. La., Jan. 13, 2010) (rejecting the 

arguments that the economic loss rule barred plaintiffs’ tort claims). 

570. In general, the measure of damages in Virginia for a negligence action is “the 

amount necessary to compensate the injured party for the damage proximately caused by the 
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tortious conduct.”  Lochaven Co. v. Master Pools by Schertle, Inc.,  233 Va. 537, 591, 357 

S.E.2d 534, 537 (Va. 1987).  With respect to injury to real property, Virginia allows damages to 

be measured by diminished value, the cost of repair or a combination of both.  “Both rules are 

merely evidentiary methods for determining that amount which will compensate the owner for 

his actual pecuniary loss sustained as a result of a negligent wrongful act.”  Averett v. Shircliff, 

218 Va. 202, 208, 237 S.E.2d 92, 95 (Va. 1977); accord, St. Martin v. Mobil Exploration 

Producing U.S., Inc.,  No. 95-4128, 1998 U.S. Dist. LEXIS 12808, at *28-29 (E.D. La. 1998) 

(property damages may include cost of restoration that has been reasonably incurred or the value 

of the property unless disproportionate); McMinis v. Phillps, 351 So.2d 1141 (Fla. App. 1977) 

(plaintiff may elect to recover reasonable cost of repairs). 

571. Pursuant to Virginia law, the plaintiff intervenors’ can recover both the cost of 

repair and the loss in value of their property after the repairs are completed.  The evidence at trial 

established that for each of the properties at issue the damage is not permanent and is in fact 

repairable.  Under these circumstances, the proper measure of damages is the cost of repair, plus 

the amount the property was depreciated because it was damaged.  Lee v. Bell, 237 Va. 626, 379 

S.E.2d 464 (Va. 1989) (cost of repair is proper measure of damages if evidence has been 

introduced showing repair costs); Lochaven, 233 Va. at 538, 357 S.E.2d at 543 (plaintiff entitled 

to recover all costs necessary to repair damage to embankment and pool deck caused by 

negligence of pool cleaning company); Westlake Props. v. Westlake Pointe Prop. Owners Ass'n, 

273 Va. 107, 126, 639 S.E.2d 257, 269 (Va. 2007) (jury was properly instructed that measure of 

damages was reasonable cost of repairing or replacing the property, whichever is less, plus 

necessary expenses shown by the evidence to have been incurred by the plaintiff); Wittman 

Family Trust v. Renaissance Housing Corp., 2000 Va. Cir. LEXIS 523 (Va. Cir., Nov. 30, 2000) 
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(in case involving defective siding material (EIFS), court held that “the measure of compensatory 

damages is the cost of repair, unless the cost of repair would constitute economic waste.”); 

Virginia Model Jury Instructions, Instruction No. 9.060 (Property Damage: Partial Loss) (“When 

personal property is partially damaged, the measure of damages is the reasonable cost of 

repairing the property plus the amount, if any, the property was depreciated because it was 

damaged, plus the necessary and reasonable expenses shown by the evidence to have been 

incurred by the plaintiff as a result of the damage to the property.”).   

572. In addition to damage to real property, plaintiff intervenors’ may recover damages 

to their personal property shown to be caused by the defective Taishan drywall.  The measure of 

damages for injury to personal property in Virginia is similar to that for real property.  Where 

personal property has been either destroyed or damaged “the general rule for determining the 

amount of damages for injury to personal property is the fair market value of the property before 

and immediately after the property was damaged, plus necessary reasonable expenses incurred 

by the owner in connection with the injury."  Averett, 218 Va. at 206, 237 S.E.2d at 95 (Va. 

1977).  As with realty, the exception to the rule is where personal property has been damaged 

and can be restored by repairs.  If the repairs would be less than the diminution in value because 

of the injury, the amount recoverable is the cost of repairs and the diminution in market value of 

the injured property after the repairs are made.  Id., 218 Va. at 207-208, 237 S.E.2d at 96.  Thus, 

if personal property has been destroyed, the measure of damages is the diminution in market 

value plus any reasonable and necessary expenses incurred as a result of the injury.  However, if 

the personal property has been damaged but not destroyed, the proper measure of damages is 

either (1) the diminution in market value plus reasonable and necessary expenses incurred or (2) 

the reasonable cost of repair plus a reasonable amount for lost value because of the injury, 
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whichever is less. 

573. Plaintiff intervenors may recover damages to compensate for other losses caused 

by Taishan’s defective drywall, including alternative living costs, costs associated with 

foreclosures and/or bankruptcy, additional amounts owed due to mortgage deferral, bankruptcy 

or inability to refinance, and the loss of income.  Under Virginia law, a plaintiff’s recovery of 

damages includes all damages proximately caused by the tortious conduct.  Lochaven, 233 Va. at 

541, 357 S.E.2d at 537 (“The measure of damages in a negligence action is that amount 

necessary to compensate the injured party for the damages proximately caused by the tortious 

conduct.”); see also Packett v. Herbert, 237 Va. 422, 377 S.E.2d 438 (Va. 1989) (damages to 

real property are not limited to the diminution in value and may include damages for loss in use 

and other consequential injuries); Restatement (Second) of Torts § 929 (1979) (providing that 

damages for injury to real property include compensation for loss of use of the property and 

other consequential injuries in addition to any permanent property damage, whether measured by 

restoration or market value); Averett, 218 Va. at 206, 237 S.E.2d at 95 (citing with approval 

Section 928 of the Restatement of the Law of Torts, which allows compensation for loss of use);  

Seymour v. McDonald, 24 Va. Cir. 531 (1981) (consequential damages recoverable in addition to 

damages for injury to real property); 5C Michie’s Jurisprudence, Damages, § 32 (2006) (rule 

encompasses recovery of expenses incidental to irreparable injury); J. Costello, Virginia 

Remedies, Damages, § 21.04[2][a] (foreseeable consequential damages recoverable); accord 

Bailey v. Missouri P.R. Co., 383 So. 2d 397, 402, 1980  La. App. LEXIS 3636 at *15 (1980) 

(tortfeasor must compensate his victim “for even the most improbable severe consequences of 

his wrongful act.),  citing,  Gallick v. B & O R.R., 83 S. Ct. 659 (U.S. 1963); McMinis, 351 So.2d 

at 1141 (relying on Section 928 of the Restatement of Torts).   Damages for these consequential 
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injuries are therefore all recoverable under Virginia law. 

574. Plaintiff intervenors are entitled to recover damages for loss of use and enjoyment 

of a residential property.  Bowers v. Westvaco Corp., 419 S.E.2d 661, 668 (Va. 1992), where the 

Virginia Supreme Court held that a loss of use and enjoyment award of $473,000 was not 

excessive where the defendant operated a 24/7 truck staging operation 20 feet from the plaintiff’s 

driveway.  The New Hampshire Supreme Court upheld a $360,000 loss of use and enjoyment 

award in a case where plaintiff’s only loss was the loss of enjoyment in hiking and camping on 

his land after defendant cut down trees on the land.  Berliner v. Clukay, 834 A.2d 297 (N.H. 

2003).  In Hackney v. Courtland Homes, 2006 WL 4394647 (Super. Ct. Ariz, 2006), a case 

arising from the construction of homes on expansive soils, the jury awarded each of the five 

homeowners compensation for the cost of repair, $25,000 for diminished value, and $40,800 for 

loss of use and enjoyment.  In Hardaway v. Arvida, 1996 WL 33100325 (Ga. Super. 1996), a 

jury awarded the plaintiff homeowner $25,000 for property damage and $20,000 for  loss of use 

and enjoyment in a case arising from damages caused by water runoff from an upstream 

subdivision.  A jury awarded owners of a home located next to a cabinet manufacturer $50,000 

for loss of use in enjoyment in Matuzsewski v Imperial Cabinet, 1990 WL 1084178 (Mich. Cir. 

Ct). In Lyons v. Sparkle Plenty Car Wash, 2002 WL 32138270 (Fla. Cir. Ct.), the jury awarded 

$10,000 for loss of use and enjoyment to homeowners who bought their lots before construction 

of an adjacent carwash; and in Pollack v. City of San Antonio, 2003 WL 21695559 (Tex. Dist), 

the jury awarded the plaintiff, whose home was located adjacent to a negligently-maintained 

landfill, $10,000 for loss of use and enjoyment.  The loss of use and enjoyment suffered by the 

Virginia CDW plaintiff intervenors (including past and future displacement from the home, 

exposure to obnoxious gases, failures of electrical equipment, increase risk of electric failure and 
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fire, and total loss of enjoyment of the home) is significant and more severe than several of the 

scenarios presented in the above-referenced jurisprudence.   

575. In light of the above, to properly compensate the plaintiff intervenors for damages 

to their real property, the Court finds that the cost of repair shall include the cost of removing the 

source of corrosion from each home.3 

576. In order to make the plaintiff intervenors whole, they must be awarded a remedy 

which replaces all drywall, the electrical, electronic, and HVAC systems in the home, copper 

pipes in the home, and other copper and silver components in the home.  The remedy also must 

provide a written guarantee to the owner from a certified environmental company that the home 

is free of contamination and damaged corroded components.  Furthermore, in order to make the 

plaintiff intervenors whole, they must be awarded compensation for damaged personal property, 

devaluation of real property, and other compensable damages as specified herein. 

577. Therefore, based upon the Findings of Fact and Conclusions of Law, the Court 

finds that the Plaintiff intervenors are entitled to recover damages as follows: 

A. Plaintiff intervenors William and Deborah Morgan have suffered property 

damages, personal property damages, and other forms of compensable damages in the amount of 

$466,745.52.  In addition, the Court finds that Plaintiff intervenors William and Deborah Morgan 

have suffered loss of use and enjoyment damages in the amount of _______.   The Court awards 

Plaintiff intervenors William and Deborah Morgan total damages, caused by Taishan, in the 

amount of ____________. 

                                                 
3 The Court has considered and rejected the alternative remedies suggested by Knauf of an Environmental Control 
System (“ECS”) and selective identification and removal of CDW.  These remedial schemes have not been proven 
to reliably or adequately compensate homeowners for their losses; nor will these alternative remedies restore the 
homes to their pre-defect conditions or protect the value of the homes for their intended purposes and for 
marketability.  
 

Case 2:09-md-02047-EEF-JCW   Document 1514    Filed 03/03/10   Page 111 of 116



 111

B. Plaintiff intervenors Jerry and Inez Baldwin have suffered property damages, 

personal property damages, and other forms of compensable damages in the amount of 

$437,199.11.  In addition, the Court finds that Plaintiff intervenors Jerry and Inez Baldwin have 

suffered loss of use and enjoyment damages in the amount of _______.  The Court awards 

Plaintiff intervenors Jerry and Inez Baldwin total damages, caused by Taishan, in the amount of 

__________. 

C. Plaintiff intervenors Joseph and Cathy Leach have suffered property damages, 

personal property damages, and other forms of compensable damages in the amount of 

$176,560.92.  In addition, the Court finds that Plaintiff intervenors Joseph and Cathy Leach have 

suffered loss of use and enjoyment damages in the amount of _______.  The Court awards 

Plaintiff intervenors Joseph and Cathy Leach total damages, caused by Taishan, in the amount of 

____________. 

D. Plaintiff intervenors Bob and Lisa Orlando have suffered property damages, 

personal property damages, and other forms of compensable damages in the amount of 

$403,155.44.  In addition, the Court finds that Plaintiff intervenors Bob and Lisa Orlando have 

suffered loss of use and enjoyment damages in the amount of _______.  The Court awards 

Plaintiff intervenors Bob and Lisa Orlando total damages, caused by Taishan, in the amount of 

____________. 

E. Plaintiff intervenors J. Frederick and Vannessa Michaux have suffered property 

damages, personal property damages, and other forms of compensable damages in the amount of 

$309,107.80.  In addition, the Court finds that Plaintiff intervenors J. Frederick and Vannessa 

Michaux have suffered loss of use and enjoyment damages in the amount of _______.  The 

Court awards Plaintiff intervenors J. Frederick and Vanessa Michaux total damages, caused by 
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Taishan, in the amount ____________. 

F. Plaintiff intervenors Preston and Rachel McKeller have suffered property 

damages, personal property damages, and other forms of compensable damages in the amount of 

$297,741.22.  In addition, the Court finds that Plaintiff intervenors Preston and Rachel McKeller 

have suffered loss of use and enjoyment damages in the amount of _______.  The Court awards 

Plaintiff intervenors Preston and Rachel McKellar total damages, caused by Taishan, in the 

amount of ____________. 

G. Plaintiff intervenors Steven and Elizabeth Heischober have suffered property 

damages, personal property damages, and other forms of compensable damages in the amount of 

$571,386.27.  In addition, the Court finds that Plaintiff intervenors Steven and Elizabeth 

Heischober have suffered loss of use and enjoyment damages in the amount of _______.  The 

Court awards Plaintiff intervenors Steven and Elizabeth Heischober’s total damages, caused by 

Taishan, in the amount of ____________. 

578. In sum, the seven Virginia Plaintiff intervenor families collectively have suffered 

property damages, personal property damages, and other forms of compensable damages in the 

amount of $2,661,896.28.  In addition, the Court finds that Plaintiff intervenor families 

collectively have suffered loss of use and enjoyment damages in the amount of _______.  The 

Court thus awards all seven Plaintiff intervenor families damages caused by the defendant 

Taishan in the total amount of ____________. 

 

Dated: March 3, 2010    Respectfully submitted, 

 
/s/ Russ M. Herman                                          
Russ M. Herman, Esquire (On the Pleading) 
Leonard A. Davis, Esquire 
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